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Abstract
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This research aims to develop the theory on the restrictions on constitutional rights and the design
of these rights (Ausgestaltung). The design of constitutional rights is the theory in Germany which
is claimed when the constitutional rights and legislation have affinities with each other. In Japan,
the Supreme Court held in 2015, that Article 750 of the Civil Code, which requiring spouses to
have the same surname, does not violate Article 13, 14(1), 24 and so forth of the Constitution. This
judgment saw the rights to name and marriage are not ones which counter the restrictions through
legislation, but which depend on legal institutions and guaranteed only within the marital system.
As we can see in this case, the discussion of the design of constitutional rights plays a great role in
Japan too. This case, however, should be criticized for easily subordinating the right to the
institution. To be sure, it is a difficult question, whether particular constitutional rights should be
interpreted in the theory of rights or the theory of institutions.

This year, | presented my views on the issue above to complete this two-year research project.
Above all, | showed in some articles my way to interpret some cases in which the boundaries
between the theory of rights and institutions would be critical. On this issue, | suggested, from the
perspective of "the absence of constitutional archetypes", that even in the cases in which the rights
depend on the legal institutions, the equal rights and substantive rights would be examined (Go
Koyama, How is Constitutional Law Special to Civil Law?; in Doitsu Kenpo Hanrei Kenkyukai
(Forshungsgesellschaft fir deutsches Verfassungsrecht) (ed.), THE NORMATIVE POWER OF
THE CONSTITUTION AND CIVIL LAW, (Shinzansha, 2020), at 9-29.).

Following these general principles, | also released my analysis on the recent case by the Supreme
Court. In the case on constitutionality of NHK receiving fee, the theory of rights and institutions
intertwined with each other (See, Go Koyama, Constitutionality of NHK Receiving Fee; in Yasuo
Hasebe & Kenji Ishikawa & George Shishido (eds.), Kenpo Hanrei Hyakusen | (7th ed.)(Yuhikaku,
2019), at 167-168.).
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The Restrictions and Design of constitutional rights
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2. MIRERRAEEOBE R

This research aims to develop the theory on the restrictions on constitutional rights and the design of these rights (Ausgestaltung).
The design of constitutional rights is the theory in Germany which is claimed when the constitutional rights and legislation have
affinities with each other. In Japan, the Supreme Court held in 2015, that Article 750 of the Civil Code, which requiring spouses to
have the same surname, does not violate Article 13, 14(1), 24 and so forth of the Constitution. This judgment saw the rights to name
and marriage are not ones which counter the restrictions through legislation, but which depend on legal institutions and guaranteed
only within the marital system. As we can see in this case, the discussion of the design of constitutional rights plays a great role in
Japan too. This case, however, should be criticized for easily subordinating the right to the institution. To be sure, it is a difficult
question, whether particular constitutional rights should be interpreted in the theory of rights or the theory of institutions.

This year, I presented my views on the issue above to complete this two—year research project. Above all, I showed in some articles
my way to interpret some cases in which the boundaries between the theory of rights and institutions would be critical. On this issue,
I suggested, from the perspective of “the absence of constitutional archetypes”, that even in the cases in which the rights depend on
the legal institutions, the equal rights and substantive rights would be examined (Go Koyama, How is Constitutional Law Special to
Civil Law?; in Doitsu Kenpo Hanrei Kenkyukai (Forshungsgesellschaft fiir deutsches Verfassungsrecht) (ed.), THE NORMATIVE
POWER OF THE CONSTITUTION AND CIVIL LAW, (Shinzansha, 2020), at 9-29.).

Following these general principles, I also released my analysis on the recent case by the Supreme Court. In the case on
constitutionality of NHK receiving fee, the theory of rights and institutions intertwined with each other (See, Go Koyama,
Constitutionality of NHK Receiving Fee; in Yasuo Hasebe & Kenji Ishikawa & George Shishido (eds.), Kenpo Hanrei Hyakusen I (7th
ed.)(Yuhikaku, 2019), at 167-168.).

3. AHIFERREICE T D RE

RELRL R IREA RRZEL IR FEITER
(FE - BEE) (FE4 - HE) (BERITHT - SREZER) (BERITEH - BEEH)
AN BEEKEREEFEEGEREY EMNE=ATELE=/ LURAI=H# 2019F 7 A
P S BRITTEXRFLOERELE R
(R34t )
/NI E-ETARCEOERERES RL El
%
LY BELER =L =L
NI ANELTOE R FIFIFEEER 2413-2414 B 20194 9 A
JIN Ly NHK Z{ERTIEDEE ML RANBKE=RIIBAE=RFE [2019F 11 A
EHIBFHGEREIE TR
(H£ME
NI FAOYVEEHGIATR(220FE_RR BEMFK 6 E 15 2020 &£ 1 A
h—OREEMREERHIFTE—
i£3E 2015.1.27 SRFE]




N

BRICESTREFEZETHEHR
H

B AV EE BB B =HR (/N LRI
wERR [BEORBALEHRE
(GEEE BZEDOREH F3HIUE
#t)

2020 & 3 A




