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I Introduction 

In Humane Society International Inc. (HSI）以⑥odoSenpαku Kaisha Ltd. 

(hereinafter the砂odoSenpaku case)(!), Australian courts have provided a series of 

very controversial rulings in the cases concerning the exercise of jurisdiction in the 

maritime areas of its own claim in Antarctica <zl. In this case, the Federal Court, at the 

appeal stage, supported the argument made by the applicant, declaring that an act of 

whaling by a Japanese company in the 'Whale Sanctuary' in the Australian Antarctic 

Territory (AAT) established under the Environmental Protection and Biodiversity 

Conservation Act of 1999 (hereinafter the EPBC Act) breached the Act, and that 

h知reconduct against the Act shall be re仕ained<3l.

In the first instance, the reasoning of the court that led to the dismissal of the 

applicant’s a培umentheavily relied on the statement submitted by the Attorney-

General of the Commonwealth as an amicus curiae<4l that, upon its decision, the court 

should take into consideration the political, diplomatic and international circumstances 

therein and, specificallぁthefutility of the enforcement of a judgment<5l. 

However, the Federal Court on appeal (full court of three judges) <6l dismissed 

the original decision on the ground that the discretion exercised by the judge in the 

first instance was erroneous. Consequentlぁinthe retrial of 2008, the order of the 

Federal Court was issued on the basis of the applicant’s argument, and the judge 

himself discarded his own original judgment<7l. 

The significance of the judgment of 15 January 2008 is, largely, twofold. Firstly, 

some domestic implications in terms of the exercise of unilateral domestic jurisdiction 

over the m鮒 erconcerning environmental protection and the conservation of 

biodiversity; i.e., these are the points that are concerned with the significance of the 

EPBC Act in the Australian domestic legal system. Secondly, the砂odoSenpaku case 

as a whole has some legal implications concerning the effects of a domestic legal 

system on international and diplomatic relations in light of the international legal 

system. On the one hand, the practical effect of the rulings in the case seems to have 

considerable impact upon the bilateral relations between Japan and Australia, and, on 

(3)396 



A白nfiictof 'Public In民re由’BetweenInternational Law and Domestic Law wi出Respectto Whaling and the Environment （池島大策）

the other, upon the international relations in the framework of the Antarctic Treaty 

System (ATS) (sl and the International Whaling Commission (IWC) (9). 

Il Some Domestic Jurisdictional Points in theめ1odoSenpaku Case 

There are apparently various points for discussion in this case, but, due to lack of 

space, this chapter of the present paper focuses only on several important issues in the 

context of the domestic legal system of Australia(ioJ. 

1 The Amicus Curiae Statement( II) 

In the first instance, the Attorney-General of the Commonwealth had an 

oppor同nityto make written submissions concerning issues relating to the exercise of 

the court’s discretion. In short, the essence of those submissions may be that the 

subject matter of the proceedings was not a matter‘appropriate’for the Court but ‘a 

matter best dealt with by the Executive Government’（12). 

In its submissions, the de facto official standpoints of the then Australian 

government were clarified as follows: ( 1) the territorial sovereignty of Aus回 liain the 

exclusive economic zone (EEZ) of the AAT has not necessarily been recognized by 

all members of the international society; (2) the lack of full support of the international 

soci均 withrespect to the Aus仕alianviewpoints should not be overlooked; (3) the 

relationship between Japan and Australia must be taken into account; ( 4) the official 

position of the Australian government and its long-term interest should be taken into 

consideration; and (5) the加 ilityof the enforcement of a judgment should be of great 

importance. Thus, on the one hand, the Australian government in the original phase 

was cautious enough to consider ‘［n]on-recognition of Australia’s claim to the AAT 

and associated EEZ by other States’as a‘key consideration to be taken into account in 

deciding whether or not to seek to enforce that legislation in relation to persons and 

vessels with the nationality of the States concerned’（Bl and，向rthermore,even to 

propose diplomatic solutions as‘generally more appropriate' ways in this case(14l. 

On these grounds, and due to the na印reof ・themost careful and helpful 

39う（4)
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submissions’（Iペthejudge of the original instance found it‘non-justiciable’（16) to 

叫judicatethe case. In other words, there seems to have been a diplomatic and political 

consideration made by the judge in the first phase of this case. However, the same 

judge, in the injunction phase, exercised his discretion not to take into account the 

particular feature of the ‘political’questions involved in this case but to follow the 

reasoning of the appeal court with respect to the issue of granting leave. This is, for 

the judge, because political matters ‘are irrelevant at the point of.final陀 liイ（17).

2 The Standing of the 1999 EPBC Act 

The litigation is of a civil nature, requesting a prohibitive injunction under the 

1999 EPBC Act. One of the most fundamentally controversial points of the injunction 

matter in this litigation comes丘omthe standing of an applicant; i.e., under this Act, 

the door is wide open favourably to various types of persons, natural or legal, for an 

environmental litigation （日l.Under sections 475 (1) (b) and (7) of the Act, an NGO 

such as the HSI may become an‘interested person’qualified to request a judicial court 

in Australia to issue an injunction. 

There are some points that should be considered with respect to the standing. 

Firstly, a wide range of 'interested persons’may be qualified to apply for an inju 

under this Act. The requirements under this section of the Act are less strict in terms 

of qualification. More and more environmental NGOs will be interested in the standing 

to block a possible offence under this Act. Secondly, the standing may also be given to 

a minister in accordance with political consideration. It can be construed that the 

Minister may have recourse to his or her own discretion depending on the nature of 

the matter. And thirdly, so far as a case is recognised to be based on‘public interest', it 

may be more likely to continue consequently at a judicial system. This factor was 

practically significant in the appeal phase, since the Federal Court, at the outset of its 

judgment, admitted that the appellant, HSI, was・apublic interest organisation’（i9l, and 

that the in1unctive relief that the appellant sought was・reliefby way of sta加tory

injunction under section 475 of the EPBC Act’， i.e.，‘a public interest injunction’（20). 

The nature of this injunction was substantially focused and stressed in the m司ority
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opinion of the judgment given in the appeal phase(21). Rather, in its ‘Reasons for 

Decision’， this point overwhelmed the other points in rejecting the question of白tility,

which the original court had considerably taken into account in the context of political 

considerations (zz). Thus, in the 2008 Federal Court judgment，‘the public interest 

nature of the claim' was again visited and reinforced to support the m司orityopinion 

of the appeal court(23l. In this respect, the court deferred to the Parliament’s will to 

enact the EPBC Act for the benefit of‘public interest' and in spite of‘the lack of wide 

international recognition of Australia’s claim to the relevant part of Antarctica’（24). 

3 Lack of Consideration for the Compatibility of the Act with International 

Law 

The 1999 EPBC Act is, thus, widely open to any kind of criticism in terms of 

such legal points as the large categoηr of the standing of an applicant and the unilateral 

establishment by the government of the‘Whale Sanctuary' in the ‘disputed’Australian 

Antarctic Territory. There was, however, no occasion at any stage of the litigation of a 

pronouncement by the courts to consider the compatibility or conformity of the EPBC 

Act with international law(zs). It may be because the constitutional legitimacy of the 

Parliament’s legislative power is not disputable before the Australian courts that, under 

Parliamentary legislation, the AAT is its own external territory whose maritime areas 

are part of its EEZ (z6). 

In the original trial, the amicus curiae statement maintains that the exercise of 

jurisdiction by a court over the conduct of a foreigner in the Australian EEZ would be 

contraηto international law, since the Australian Federation, in the sense of ‘an act 

committed in the Australian Federation', is not purported to include its EEZ (z7l. Rather, 

the initial court finds it‘unnecessary to decide whether the Antarctic EEZ is, or can be 

seen as“in the Commonwealth，，’and heavily relies on the Attorney-General’s statement 

to dismiss the argument made by the applicant(zsl. 

4 The Non-Appearance of the Defendant Before the Courts 

The fact-finding in the Federal Court of 2008 is based on the inference from the 
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evidence produced solely by the applicant, since the defendant did not appear before 

the court throughout the whole procedure (z9l. Therefore, needless to say, the method 

and reasoning of the ruling is, naturallぁlopsided.

However, from the beginning of the procedure it was apparent that the白tili旬of

the judgment and injunction order would reduce the value and effectiveness of the 

ruling since the defendant in this case is a foreign corporation based abroad. This is 

the main consideration concerning the question of futility that has been intensively 

considered, on the basis of the amicus curiae submissions, by the judge at the initial 

stage. But, what is a matter of curiosity is that the Federal Court, on appeal, did not 

hesitate to overturn the original order and to proceed (3ol. 

It is noteworthy that the original phase of the proceeding paid attention to the 

lack in the 1999 EPBC Act of a relevant provision concerning the enforcement of a 

judgment, while the appeal court highlighted the purpose for a‘public interest 

injunction' in this litigation. For the latter court, as was discussed above, this句rpeof 

litigation meets the objectives and purposes of enacti時 theAct, which advocates the 

promotion of the regulation and conservation of the areas and resources therein (3il. 

Thus, the argument for the futility question was dismissed and the nature of a public 

interest litigation of this kind was overwhelmingly stressed. However, this aspect is 

only captured from a rather limited viewpoint of the Australian domestic legal system, 

while the aspect of ‘public interest' in the international society was not at all 

reconsidered in the appeal phase and afterward. This may be partially understood in 

light of the domestic legal and judicial constraint in Australia, where no Parliament’s 

legislation would be subject to judicial review in its judicial courts. In this sense, a 

question arises with regard to the meaning of ‘public interest' in the context of 

international society, which will be addressed below. 

皿 SomeInternational Jurisdictional Points in the Case 

1 The Relation Between the Australian EPBC Act and International Law 

In 1999, Australia enacted the EPBC Act, which enables it to exercise its 
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jurisdiction in the ‘whale sane同ary’inthe EEZ of the Australian territory. Since then, 

the Australian Whale Sanctuary has been established under section 225 (32l of the 

EPBC Act ‘to protect all whales and dolphins found in Australian waters’（33l. This 

unilateral action of the enactment includes the establishment of a reserved area for 

whales in the EEZ of its own territory, including an external territory such as the 

Australian Antarctic Territory (AAT). Within the Sanctuary, killing, inuring or 

interfering with a cetacean is an offence and the perpetrator of such offences is 

subject to severe penalties under this Act(34l. 

The establishment of this kind of areas around its own maritime areas under this 

Act entails a possibility of the exercise of national jurisdiction over a foreigner and a 

foreign vessel without the consent of the state of nationality and of flag of that 

foreigner and that vessel, respectively. This type of unilateral actions may lead to a 

dispute between the states concerned since the actions would not be consistent with 

the relevant rules of international law. Specifically, whereas the Australian territorial 

claim has been categorically challenged by Japan, a non-claimant state, it is easy to 

say that the act of enactment of this type of law would invite an unwanted and 

unnecessary diplomatic conflict. Here, a question arises with regard to the legality of 

the EPBC Act under international law. 

2 The Antarctic Treaty System (ATS) （お）

( 1) The Presumption with Respect to the ATS 

There has been a presumption that a whaling matter has not been dealt with at the 

meeting in the Antarctic Treaty System (ATS) from the beginning（サ Thisis, to a 

certain degree, apparent in the historical background of the law-making process of the 

Treaty where the participant states were principally concerned with the peaceful use 

of Antarctica and the promotion of international cooperation in the scientific field (37l. 

Therefore, the peaceful and cooperative use of Antarctica under the ATS has been of 

foremost ‘public interest' in the context of international society. In this sense, a number 

of writers have made a positive evaluation with respect to the function and effectiveness 

of the ATS (3sl. 
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As time goes by, some of the components of the ATS furnish themselves with 

relevant provisions that support the above-mentioned general attitude of the member 

states (J9l. Among others, the most cardinal provision in the Antarctic Trea勿is,needless 

to say, Article IV, which is now under consideration. 

(2) The Significance of Article IV 

It is often argued that Article IV of the Antarctic Trea勿has'frozen’the claim of 

territorial sovereignty over Antarctica (4o). However, the real meaning of the provision 

is not necessarily clear, and is widely open to many interpretations. And this may seem 

to be what the original signatory parties had intended in this clause. 

Article IV provides as follows, 

1. Nothing contained in the present Tr切りrshall be interpreted as: 

a. a renunciation by any Contracting Party of previously asserted rights of or 

claims to territorial sovereignty in Antarctica; 

b. a renunciation or diminution by any Contracting Party of any basis of 

claim to territorial sovereignty in Antarctica which it may have whether as 

a result of its activities or those of its nationals in Antarctica, or 

otherwise; 

c. prejudicing the position of any Contracting Party as regards its recognition 

or non-recognition of any other State’s rights of or claim or basis of claim 

to territorial sovereignty in Antarctica. 

2. No acts or activities taking place while the present Treaty is in force shall 

constitute a basis for asserting, supporting or denying a claim to territorial 

sovereignty in Antarctica or create any rights of sovereignty in Antarctica. No 

new claim, or enlargement of an existing claim, to territorial sovereignty in 

Antarctica shall be asserted while the present Treaty is in force. 

Largely speaking, there are, among others, two influential doctrines with regard 

to the interpretation of the provision (41). Firstly, according to a theory that argues 

企eezingthe rights and claims over territorial sovereignty in Antarctica, the claimant 

states may not exercise their rights. Secondly, according to a theory that supports the 
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idea that Article IV only has produced the situation where no territorial dispute may 

arise, there is no regulation with respect to the claimant states’exercise of their own 

rights over their own Antarctic territory. 

However, the essential point regarding this provision is the ‘agreement to disagree' 

for the purpose of the status quo with a view to maintain peace and security in 

Antarctica as a whole (4zl. In other words, due to the conditions to which all the 

claimant, potential claimant and non-claimant states consented inArticle IV, paragraph 

1, all legal positions with respect to the territorial disputes can be maintained. Rather, 

what seems to be more problematic is the meaning of ‘territorial sovereignty in 

Antarctica' in paragraph 2 of the same Article, which does not include maritime areas 

but only covers land territory because ‘Antarctica’only denotes the land area of the 

territory in question (43). This phrase seems to imply that it is not‘sovereign rights' that 

are used under the 1958 Geneva Convention on the Continental Shelf, for example (44l. 

It is often suggested that the second paragraph is purported to have an effect for the 

白加reof the state parties to the Treaty. In this sense, a question arises with regard to 

whether it is allowed for a claimant state, such as Australia, to establish an EEZ around 

its own claimed territory under the relevant provision (45l. Does this provision also 

prohibit the establishment of any kind of act like this with respect to the maritime area 

in Antarctica? This question may also be connected to the scope of application of the 

Antarctic Treaty, which is considered below. 

(3) The Scope of Application of the Treaty(46) 

The scope of the Antarctic Trea句ris provided in Article VI, which reads as 

follows: 

The provisions of the present Treaty shall apply to the area south of 60° South 

Latitude, including all ice shelves, but nothing in the present Treaty shall prejudice 

or in any way affect the rights, or the exercise of the rights, of any State under 

international law with regard to the high seas within that area. 

This Article is also pointed out as a very difficult clause to interpret, like Article 
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IV of the Antarctic Treaty(47l. Some writers interpret this provision to the effect that 

all the maritime areas around Antarctica shall be deemed as the high seas since there 

is no coastal state in Antarctica. But a question arises with regard to whether or not the 

Treaty applies only to the land area of Antarctica and not to its maritime area. In other 

words, is the sea surrounding the Antarctica the high seas? It is certain that the original 

signatory parties had in mind the fact that the 1958 Geneva Convention on the High 

Seas (4sl had been adopted a year before the Antarctic Treaty. 

However, the fundamental question that must be asked at the outset with regard 

to the relation between the law of the sea and Antarctica (49l is whether or not the 

baselines can be drawn in Antarctica, and, if affirmative, then how to do it, as is often 

addressed by writers but almost in vain. The coast is covered by ice and the legal status 

of ice (iceberg) has not yet been determined under international law(so). 

It is worth noting that Article 1 of the 1972 Convention for the Conservation of 

Antarctic Seals provides that the Convention shall apply to the ‘seas’below 60° South 

Latitude (s i l, and that Article 1, paragraph 1, of the 1980 Convention on the Conservation 

of the Antarctic Marine Living Resources ( CCAMLR) provides that the Convention 

shall apply to‘the marine ecosystem in Antarctica’（52l. In addition, CCAMLR, taking 

an ecosystem approach (s3), is responsible for all waters south of 60° South as well as 

areas north of 60。Souththat are within the Antarctic Convergence(54l. Therefore, one 

may presume that based on the historical development mentioned above, the practice 

is that the Antarctic Treaty System has been enlarging the scope of application of its 

components to the maritime area. 

( 4) The Question of Jurisdiction 

In the ATS, the scope of application of‘jurisdiction’is based on the principle of 

nationality(55l. Particularly, observers, scientific personnel and members of staff 

accompanying any such persons are all under this principle (56). Moreover, as is 

indicated in the amicus curiae submissions mentioned above, it has been the practice 

of the ATS that claimant states have consistently refrained from exercising their own 

rights of jurisdiction with respect to the maritime area in Antarctica (57l. In this respect, 
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is it allowed under international law for a claimant state to exercise its jurisdiction over 

a non-national in the adjacent maritime area of its Antarctic territory with a view to 

restricting whaling? 

3 The Positions With Regard to Territorial Sovereignty 

( 1) Australia as a Claimant State （先）

The official standpoints of Australia with respect to this litigation can be seen in 

the amicus curiae submissions (59l. For Australia，‘the Antarctic Treaty in effect 

provides for a balance between potentialかcompetinginterests, by preserving the 

status quo as it was at the time of the Treaty’s completion’（60). 

Claimant states normally seem to interpret that the territorial sea is inherent for 

the territorial sovereignty of a claimant state. Since the establishment of the EEZ is not 

a claim of sovereignty but an act as a result of ‘only sovereign rights for limited 

purposes’（61), Article IV, paragraph 2, of the Antarctic Treaザ doesnot purport to 

prohibit the establishment of an EEZ. Thus, for Australia, the establishment of an EEZ 

in Antarctica is‘consistent with Article IV of the Antarctic Treaty’（62). Those writers 

who support the position of Australia tend to develop this kind of arguments, 

differentiating a claim to territorial sovereignty in Antarctica and the actions of 

proclaiming an EEZ and delimiting a continental shelf in the Antarctic maritime 

area(63l. 

The Australian government used to hold, in practice, the idea that it would refrain 

仕omexercising its jurisdiction outside its own territory(64l. This is why, by the time 

the amicus curiae statement was submitted to the court in this litigation, it had ‘not 

enforced its laws in Antarctica against the nationals of other States that are Parties to 

the Antarctic Treaty’（6s). But this policy was not sustained in the appeal court judgment. 

This is probably because the exercise of jurisdiction depends on a policy judgment 

made by the government concerned. In other words, former governments used to be 

more cautious about the question of Antarctica as well as the Antarctic Treaty 

provisions, while the current government does not pay so much attention to 

international relations or harmony. 
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(2) Japan as a Non・ 

Japan's stance with respect to this issue has been clearly expressed in the press 

release posted, after the in unction order was issued, on the of白cialwebsite of the 

Japanese Embassy in Canberra, as follows: 

‘Japan as well as considerable number of sovereign states have taken the position 

regarding the issue of sovereignty in Antarctica that any state’s territorial sovereignty 

shall not be recognised. Recalling Article IV of Antarctic Treaty, Japan does not 

recognise any state’s rights of or claims to territorial sovereign旬inAntarctica and 

consequently does not recognise any state’s rights over or claims to the water, sea-

bed, and sub-soil of the submarine areas adjacent to the continent of Antarctica, 

including the establishment of EEZ.’（66) 

Thus, upon the issuance of the injunction by the Federal Court, Japan also denied 

the judgment，‘since [it] is not in concordance with the principle of exclusivity of the 

Flag State’（67l. For Japan, who does not recognise any claim of any state to Antarctica, 

the sea around Antarctica is the high seas, where only the flag state may exercise 

jurisdiction over its vessels (6s). Accordingly, from the viewpoint of Japan, the action 

of legislation such as the EPBC Act cannot be allowed, let alone the practical exercise 

of enforcement jurisdiction, which has no legal foundation to be permitted under the 

Antarctic Treaty System (69). 

4 The Transition of Australian Policy on Antarctica (?o) 

Here, some points are made with respect to the Australian policy towards 

Antarctica. Firstly, the most significant point is that Australia has not yet clarified its 

baselines from which it measures the width of the territorial sea around its own 

Antarctic Territory(?!). Australia traditionally seeks an‘entirely orthodox' approach 

with respect to making maritime claims (n). Even though it established its EEZ in 

1994 (?3), strictly speaking, the real limit of the EEZ has not yet been fixed. Moreover, 

it has avoided the exercise of its jurisdiction over a foreign national and a foreign 

vessel in the maritime area adjacent to the Antarctic Territory. Even a白erit enacted the 
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Whale Protection Act in 1980, which shall apply to a foreigner, a foreign vessel and a 

foreign aircraft, Australia, in practice, self-restrained from the exercise of jurisdiction 

under the Antarctic Treaty and the International Convention for Regulation of Whaling 

(ICRW). 

Secondly, however, it appears that Australia had changed its policy on Antarctica 

by the end of the 1980s, when it started thinking more about the protection of the 

environment than anything else in the relevant areaC74l. The 1999 EPBC Act has set a 

‘whale sanctuary’in the EEZ of the AAT and, by this enactment, has superseded the 

1980 Whale Protection ActC75l in order to ascertain that whales shall be more firmly 

and widely protected under the jurisdiction of the coastal state. What is noteworthy 

with this new Act is that the margin for the operation of discretion by the government 

has been remarkably narrowed as a result of the enactment on the basis of the 

Parliament’s intention. 

Thirdly, this tendency of Australia towards pro-environmental protection can be 

understood when one turns eyes to the recent concerns with respect to the illegal, 

unreported and unregulated (IUU) fisheries in and around this maritime area C76l 

where Australia and France, in particular, have shown a very strong interest of their 

own nations C77l. This is why a series of cases on prompt release at the ITLOS must be 

considered i~ light of the recent trend that is specific to coastal states, such as the two 

abovementioned ones. 

5 Evaluation 

One may wonder whether the Australian action is in accordance with the spirit 

and practice of the Antarctic Trea旬Systemor not. In particular, regarding the issue of 

whaling, is it allowed for a claimant state to exercise jurisdiction over a national of a 

non-claimant state such as Japan, who is an original signatory party of the Antarctic 

Trea旬？

The policy of ‘self-restraint’under the ATS has been in place for nearly half a 

century since its establishmentC7sl. This is why Australia herself has not exercised its 

jurisdiction up until the initiation of the present cases concerning the⑥ado Senpaku. 

38う（14)
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This is the most traditional and fundamental approach that has been taken by the 

Australian government, as is indicated in the amicus curiae statement(79l. And it is 

well known that Australia has intentionally avoided exercising jurisdiction in the 

relevant area (soJ. This policy may be understood in light of the idea that Australia 

thought the policy of ‘self-restraint’would be not only in its own interest but also in 

‘public interest', which should be achieved under the ATS. 

However, soon after the Labour Party took over power as a result of victory in the 

2007 general election, Australia overturned the traditional policy with regard to the 

Antarctic diplomacy and implemented what it had advocated particularly in relation 

to the environmental (or anti-whaling) movement. It is apparent that the new domestic 

political environment has been reflected directly in its domestic judicial courts’rulings. 

But this is very dangerous to international relations and, in particular, to the practice 

of the Antarctic Trea句rSystem, which has been success白llyoperating with considerably 

wide public support(si). 

In the ATS, it has been expected that any conflict between state parties will be 

settled through diplomatic consultation within and outside the regime so that it will 

not endanger the existence of the regime as well as the maintenance of international 

peace and security, which are traditionally among‘public interests' in its own regime. 

Against the reasoning and the background mentioned above, the present paper also 

shares the common view of some writers (s2J who are rather critical regarding the 

in unction order and the views that are in favour of the order. In the砂odoSenpaku 

litigation，‘public interest' in the context of the EPBC Act does not necessarily have a 

proper place in the milieu of international law, which, within the current framework of 

law, is designated by the ATS and the ICRW For the benefit of the maintenance of 

peace and security in the Antarctica, both in its maritime and land areas, the Australian 

unilateral measures taken domestically do not seem to be consistent with international 

law. 

（！う）384



A臼nflictof 'Public Interests' Between International Law and Domestic Law with Respect to Whaling and出 Environment（池島大策）

IV Concluding Remarks 

Will it be expected that a case in an Australian domestic court like the砂ado

Senpaku case will take place between the two countries when Japan resumes whaling? 

Or will Australia file a case against Japan at any international court or tribunal such as 

the ICJ and the ITLOS, contending that Japanese research whaling is contrary to 

international law? 

As a claimant state, Australia has some peculiar features such as its geological 

propinquity or closeness, historical attachment and industrialised society of pro-

ecosystem related to a large portion of the Antarctic Territory, comparatively speaking. 

Nowadays, environment protection and the conservation of biodiversity are, under the 

EPBC Act, recognised as Australia’s‘public interests'. So far as the current 

administration is in power, it does not seem easy that the government will soon 

dramatically change its own position towards whaling and, anyhow, amend the EPBC 

Act in line with the former policy of less conflicting contents. 

As for Japan, whaling is still regarded as its own cultural activity with long-

standing tradition and national interest (i.e., Japa出‘publicinterest') in spite of the 

worldwide criticism towards its whaling practice(s3l. The Japanese government 

assumes that the issue should be addressed either by bilateral diplomatic consultations 

or through an interstate mechanism concerning this matter, including the IWC and the 

ATS. Japan, as a non-claimant state, cannot follow the view of Australia, a claimant 

st剖e,since the former must maintain its own legal standpoint with regard to Antarctica. 

Moreover, the two states have been facing some uncertain aspects of the science 

concerning whaling, the environment and biodiversity. This scientific uncertainty also 

seems to have a risk of endangering the bilateral relationship between the two 

countries, which, unfortunately at this time, may not be properly addressed and settled 

only by legal science(s4l. 

Under these circumstances, what is expected is the wisdom of the two 

governments who are solely responsible for the maintenance of peace and security of 

Antarctica, including its adjacent maritime area. Against the background of the 
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development and function of the Antarctic Treaty System, it may well be said that, in 

international society, preserving such ‘public interests' as the maintenance of peace 

and security of Antarctica should, for the benefit of mankind as a whole, prevail over 

ascertaining each country’s‘public interests'. Thus, there should be more room for 

these two countries to reconsider and discuss the real ‘public interests' concerning this 

case through diplomatic consultation (ss) without taking recourse to unilateral 

measures for the enforcement of its own‘public interest'. 

* Professor of International Law, Waseda University School of International Liberal Studies. A 
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