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(00) See OECD, Best Practice Roundtables on Competition Policy, The Failing Firm Defence, DAF/COMP 38 (2009) [hereinafter
OECD (2009)].

(o) Id

(2) See Hearings on the Failing Company Defense Before the Subcomm. on Antitrust, Monopoly and Business Rights of the
Sen. Judiciary Comm., 96th Cong., 1st Sess. 46 (1979) (testimony of Daniel C. Schwartz, Deputy Director of the FTC Bureau
of Competition) ; see also Unites States v. U. S. Steel Corp., 251 U. S. 417 (1920). 0" BN KRHRMR [mREH 08k
#H] EHHR 1TOOHE)” KHRIKL SBiRE Q EBH S HH3HWE R 0N L QIERHMVORKVEHMERFEH AN VE
RO 550° See American Press Ass’n v. United States, 245 F. 91 (7th. Cir. 1917).

(=) International Shoe Co. v. Federal Trade Comm’n, 280 U. S. 291 (1930) [hereinafter International Shoe].

(N) EHEHOHUMEL W OSOIEEHULEOVE 0 O8N KONZ WL 42 5° Herpert HovENKAMP, FEDERAL
ANTITRUST PoLicy, THE Law or CoMmPETITION AND ITs Practice 740-743 (5th ed. 2016). See also PuiLLip E. AREEDA ET AL.,
ANTITRUST ANALYSIS: PROBLEMS, TEXT, AND Casgs 788-790 (7th ed. 2013).

(£2)  See e.g. United States Steel Corporation v. F. T. C, 426 F. 2d 592, 607 (6th Cir. 1970).

(Z) International Shoe, supra note 11, at paras. 302-303. #+2" EFKBERIMX P OXEV OV END R - BEM
(=) KHO—K1T T I{so408E° KE -~ N X 384 Q BEWUE QEEV S HREITHREBERER MER 4~ 0= L EE 405 00T
B PR QEKIMEL AR S WRIKIW R See Citizen Publishing Co. v. United States, 394 U. S. 131, 138-139 (1969)
[hereinafter Citizen Publishing].

(*2) Id. at paras. 135-139.

(¥2) See PHiLLIP E. AREEDA ET AL., supra note 12, 789. #t42" IR L Q" BRERE [ReHHOBEWUHE BRIV
SHELMEER R0 | 30k HEIMKENERR | 112 (1101108) | K PIm -+ {8EU 282 5°

(=) United States v. General Dynamics Corp., 415 U. S. 486, 507 (1974) [hereinafter General Dynamics].
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Aluminum & Chemical Corp. v. FTC, 652 F. 2d 1324, 1339 (7th Cir. 1981). #42" EiRREK S (¥ 18 U ITTW T Ao
NOVBHON OS5 ITRBREL ~ O WK S WY 550° Id. at paras. 1338-1339, 1339 n. 8; see also United States v. Interna-
tional Harvester Co., 564 F. 2d 769, 773-774 (7th Cir. 1977).

()  General Dynamics, supra note 17, at para. 523; see also FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 153 (D. D. C. 2004). 4
27 QEENEEPOHSREINEVO Y BEXT FRRR [MXEH kM) (BB 1100RE)” KHERm”
PRIHIC [k SRR 240 5 Y | R SR IR B 12 6 v B I H I I R BT O 498 5 IR 390 ] VEHREIK
PR NEBERRELHROLHSEV OV E BRREELENR 1088 XORBVEE»RNENV KL 5° Olin
Corp. v. FTC, 986 F. 2d 1295, 1298 (9th Cir. 1993) [hereinafter Olin Corp.]; Dr. Pepper/Seven-Up Cos. v. FTC, 991 F. 2d 859,
864-865 (D. C. Cir. 1993) [hereinafter Dr. Pepper/Seven-Upl; see also Financial Weakness Is Relevant but Inconclusive As
Defense to Clayton Act Violations, 60 Wasn. U. L. Q. 631, 642 (1982-1983). fREKR QEIL 0 5 HOEEK K -2 6 2 IR Fe B
UEROVEEOER S RFERDBBEBEDVER P00 50 EL O an” &% - BRA (—) KITTH—K THESRE 5
N CRREREOMER BENE RS [URECMRE SOk L « O iRGEECHE] (EHHE 1101 |
)R 0B 42 5

(8) See Mika Oinonen, Mergers with a financially distressed company in the United States and European Union: alike, but not
the same, vol. 34 issue 10 E. C. L. R. 538, 544 (2013).

(J)  General Dynamics, supra note 17, at para. 507.

(N) Id. at para. 523.

(&) &R ERECEERFHKOEHERVIEESHECERPLQSIE UKEL R S 1Y B 0 QE RS 5~ 5B E
PRI SR | RPPESEREERFR LKL OBERLER 0 EHEL OS5 E BN G 8 [AxaRX-

N X ~H 0 HIHRRRQEEVKE] (iR | RR|R<E)” 1T RBE <2 5° See also Brunswick Corp. v.
Pueblo Bowl-O-Mat, Inc., 429 U. S. 477, 484 n. 9 (1977). #8+2" REIX LN X £ #-H Q GV IEHI QB 5 XE QY
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DV SRR D See e.g. Dr. Pepper/Seven-Up, supra note 19, at para. 864; see also Robert Pitofsky, Proposals for
Revised United States Merger Enforcement in a Global Economy, 81 Gro. L. J. 195, 229-230 (1992).

(&) XKEX-NKHURP0 | RRCHEEESRREVIRPKZE VO 108K FTC, Anticipating the 21st Century:
Competition Policy in the New High-Tech, Global Marketplace -- Volume I, CHAPTER 3, pp. 5-6 footnotes 23-25 (1996).
(&) HBERE [RHHEHOREUEOBEIVRKEEOFEME — | RRIENN D XHEEBHESTKOKEV OV ] 8

EIEhERER | 1 Rie (110 | &) NMOKR” 111 =< 171 111 1P

(§) FFHEHERQDERGHUDROKQLEHIROVE w088 @ 1] | 21— | K

(&) BERE [RHHHOBREUECRGLUERFM ORESCREVEE LR P0 | 304k | HUPREIHERR | 1111 (11O 1R
) REE RR— 1 OKIK ; see also COMP/M.6796, AEGEAN/ OLYMPIC II [2013] C 6561 final [hereinafter AEGEAN/
OLYMPIC 11].

(&) FTC, On “Failing” Firms — and Miraculous Recoveries, https://www.ftc.gov/news-events/blogs/competition-matters/2020/05/
failing-firms-miraculous-recoveries (May 27, 2020, last visited, Nov. 16, 2020); see also O’'Melveny & Myers LLP, The Failing
Firm Merger Defense in Times of Economic Turmoil: Past Lessons and the COVID-19 Crisis, https://www.omm.com/resources/
alerts-and-publications/alerts/failing-firm-merger-defense-economic-turmoil-covid-19-crisis/ (Apr. 23, 2020, last visited, Nov.
16, 2020).

(8) FTC, Antitrust review at the FTC: staying the course during uncertain times, https://www.ftc.gov/news-events/blogs/

competition-matters/2020/04/antitrust-review-ftc-staying-course-during-uncertain (Apr. 6, 2020, last visited, Nov. 16, 2020).
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(&) FTC, Resuming early termination of HSR reviews, https://www.ftc.gov/news-events/blogs/competition-matters/2020/03/
resuming-early-termination-hsr-reviews (Mar. 27, 2020, last visited, Nov. 16, 2020).

(8) BEXBIOORYE L -»EHEE LI (“economic crises”) WHE LM 5 LEREEREZOBERSISL,Q” &
FHU Q S QES T8 4 5 IO EI R R 45 HEE Q IV PR D WRNMR R b iH450° OECD (2009), supra note 8, at p. 1 (Overview).

(8) U.S. Dep’t of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (2010).

(&) SeeKyle DiGangi, Cutting the Financial Fat from the Failing Firm Defense: Refocusing the Failing Firm Defense on Antitrust

Law, 86 St. JouN's L. Rev. 277 (2012). 448" EiR QO UK oiEE R K IbiH4 0 See e.g. Edward O. Correia, Re-ex-

amining the failing company defense, 64 ANTitrUST L. J. 683, 691-699 (1995-1996). +) QUERIDFEN LEKQITERJDLISW 5

QEBY - BEA (=) KNHEEE- 7 8457 KN KN PIKEHNRPED PRV R 50 #427 KL HH

EQRI-HFER DML Joshua R. Wueller, Mergers of Majors: Applying the Failing Firm Doctrine in the Recorded Music In-

dustry, 7 Brook. J. Corp. FIN. & Com. L. 589 (2013) »HE QIEEL VK O Vv BT LEHE S EE R b 0 VEIZI 50 < 42°

(83) SeeFTC, FTC and DOJ Announce Draft Vertical Merger Guidelines for Public Comment, https://www.ftc.gov/news-events/
press-releases/2020/01/ftc-doj-announce-draft-vertical-merger-guidelines-public-comment (Jan. 10, 2020, last visited, Nov. 16,
2020).

(8) U.S. Dep'’t of Justice & Fed. Trade Comm’n, Vertical Merger Guidelines (2020).

(&) RELD KEIX-CN X H-HHETE QRE VS 0 EMREK QRN - i - HI UK OIDRWE OO L o [HHKE
o) VERL 000 b QEFEIR B IE Y 90°

(8) 15U.S.C.§18.

() EEkEHOERVPS0RIEEEHKIR 2 O 5\ B30I oK QYKZWREE S S 42 5° THE ANTITRUST REVOLUTION: EcoNowMics,
COMPETITION, AND PoLicy 2-7, 15-17 (John E. Kwoka, Jr. & Lawrence J. White eds., 7" ed. 2019).

(F) U.S. Dep't of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (2010), 11. Failure and Exiting Assets; see also
Carl Shapiro, The 2010 Horizontal Merger Guidelines: From Hedgehog to Fox in Forty Years, 77 AntitrustT L. J. 49 (2010).
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(§) EEMEERM/RKERQEH VERHED NEEVIRPHSXEV WY DRE” SHirE s {ER [Hoskdy] (8
M BRKE 1101 <) 1 [BEREHER]® See also General Dynamics, supra note 17, at para. 523.

(LX) See DiGangi, supra note 34.

(F) EERECEN » OvHEEMONS” HUKSIKZE O-»REEN S 5° Pitofsky, supra note 24, at pp. 227-240; Oinonen,
supra note 20, at p. 544. B - BRMH ()" | R

(2) EHBHELQOSYE 08N GRIPN KER-LN K LH 1L
HESe 1 =110 (11O 1<) 1 OFK” | O - | OKimsggeee

(%) Olin Corp., supra note 19.

(%) Id. at para. 1297.

() Id. at para. 1307.

() Id; see also John E. Kwoka, Jr. & Frederick R. Warren-Boulton, Efficiencies, Failing Firms, and Alternatives to Merger: A
Policy Synthesis, 31 AntitrusT BuLL. 431, 446-447 (1986). B)3TX QIRE B B E KW ORI A KE R VB QIER UK
RAH SER VI V1007

(8) Olin Corp., supra note 19, at para. 1307.

(@) Id. at paras. 1306-1307.

D) E-BEE4 (2) HEKEEHNIOHEYSmE®

(88) 448" 1S [normally] +$QRFESRIDRNCZNT D QUKL QL O IR #4827 BN Eiz - BH ()
[ RRILEE NEE] VEUSY 50R KEFVE [IKR] AM0REOZE L L2527 W QEEE R0 10 LK & 5
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(Z) U S. Dep't of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (1992, revised 1997).
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See Pitofsky, supra note 24, at pp. 229-230.

(8) ~47 Bt mDRGHHOBEUHEORKERELE OV BEKPORWUEROVYERENHVEEGET OREL QO
HERKEE VB S OB ERIE DR O UEERHIKEGRR RGNS 500 BE BRM (R)7 1 10—1 111Iz°

(B) CHEEDRWKE [EFEEKQEGHM XE] 1101 RENIM” <8 (=) BERS [{(Hip) EHEEHEND —w+ —~
(https://www.jftc.go.jp/kokusai/worldcom/kakkoku/abc/allabc/u/america_files/usmerger.pdf © 11O110O% | | m | < miE§L
BHR) | RS 5° See also G. J. Werden, Establishment of the Antitrust Division of the U. S. Department of Justice, 92
St. JouN’s L. Rev. 419 (2018).

(2) U. S. DEPARTMENT OF JUSTICE, ANTITRUST DivisioN, ANTITRUST DivisioN ManuaL (5th ed. 2019), available at https://www.
justice.gov/atr/file/761166/download (last visited, Nov. 16, 2020).

(8) nNeW EEEL QS WIKLUSLKER 28 ZBREUGE L EN P00 0ip a0 5 503K FER R L2 O v Failing Firm ¢ Failing
Company VKRS R RERIM R0 #1427 WOIMXLE S BEMECEE (issues) 0 5 BEREUL S HE» O~
$I24R (claims/defense) ~VRKBREB | WK\ 548 5 TEP+REBBAV <L 5° [d. at pp. [-9, 111-38, 111-39, VI-6, VI-23.

(J) Id. at p. I-9, Chapter L. C. 6.

(8) Id. at pp. VI-6-7, Chapter VL. A. 5. a.

(&) Seee.g. U. S.v. Energy Solutions, Inc., 265 F. Supp. 3d 415, 444-446 (D. Del. 2017) [hereinafter Energy Solutions].

(8) &4 -BM (J)” 1l —N=hm°

() Energy Solutions, supra note 64. A D~ N HERIYK 1230 12 s HIEHF S L ER O W TSR EM L RGH-H QBB R RS
Q87 BIIKEVS S IRIRREBEEE O REOEE DL L QEIRE QR SImE:fh LR O W T HHEKD R 4 40 <50 1)
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(55) United States v. Greater Buffalo Press, Inc., 402 U. S. 549, 555 (1971).

(8) Energy Solutions, supra note 64, at para. 444. EEKERE” ORFPHEHOBENLE CRE B EKEMR DR R 0_RKIAW
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(R) Energy Solutions, supra note 64, at paras. 444-445; see Dr. Pepper/Seven-Up, supra note 19, at para. 865; see also Joseph
Ciccone & Sons, Inc. v. E. Indus., Inc., 537 F. Supp. 623, 628 (E. D. Pa. 1982).

(Z) Steves & Sons, Inc. v. JELD-WEN,. Inc., 290 F. Supp. 3d 507 (E. D. Va. monv A DTN R DK L QDo TS 1
HE O SRR L IR I QBIER R O &7 KHIK RV BKYIRRBENEORENERE DL L QEREKSHEE
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(X]) Id. at para. 512 n. 2.

(R) Id. at para. 511 n. 1.

(X)  Dr. Pepper/Seven-Up, supra note 19, at paras. 864-865.

(£2) Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between

undertakings [2004] OJ C 31/5, paras. 89-90.
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) International Shoe, supra note 11, at paras. 302-303.
) See HoVENKAMP, supra note 12, 742,
) Citizen Publishing, supra note 14, at paras. 135-139; see also Hovenkamp, supra note 12, 742.
53) United States v. General Dynamics Corp., 341 F. Supp. 534, 559 (N. D. IIl. 1972).
(8) General Dynamics, supra note 17, at para. 525 n. 22.
%) United States v. Third National Bank in Nashville, 390 U. S. 171, 189 (1968). +$4¢° EFHKERD VR UK OEMKSERRS
QRN RWPERD A0 1) VRN D 5 50°
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(8) Citizen Publishing, supra note 14, at para. 138.
(8) Hovenkamp, supra note 12, 742.
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% In re Trans World Airlines, Inc. #5= (In re Trans World Airlines, Inc., 2001 WL 1820326 (Bankr. D. Del. 2001)) 03
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AMERICAN AIRLINES/Twa AcQuisiTioN, https://www.justice.gov/archive/atr/public/press_releases/2001/7682.htm (Mar. 16, 2001,
last visited, Nov. 16, 2020). See also Hearings on Effects of the American Airlines/TWA transaction and other airline industry
consolidation on competition and the consumer Before the Committee on Commerce, Science, and Transportation, 107th
Cong., 1st Sess. 7-9 (2001) (Prepared Statement of Hon. Christopher S. Bond, U. S. Senator from Missouri). X127 sQ~ 46 {~
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EoIbid OV 50° See Joel G. Chefitz, A Tale of Two Mergers: American/TWA and United/USAir, 14 DepauL Bus. L. J.
215, 222-224 (2002); see also Simon Kurash, Airline Consolidation: A Study of the American - US Airways Merger, Other
Major Mergers from the Past Two Decades, and Their Effect on Consumers, 48 Surrork U. L. Rev. 897, 908 (2015).

(F) ®RE-BRHE (L) 10— 111

(8) H®E-BEA () | 11— | R ; see also Case COMP/M.2314, BASF/Eurodiol/Pantochim [2002] OJ L132/45.
W R CREURO VS BE BRI (J)” RR— | OKIK; see also AEGEAN/ OLYMPIC I, supra note 28.
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(&) OECD (2009), supra note 8.
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(R) BRE-BWEM (])” | 11— 1 |l ; Henrik Koivuniemi, The Failing Firm Defence in US and EU Competition Law-A
Comparative and Diachronic Analysis, University of Turku, 47-50 (2017).

(2) Case COMP/M.6360, Nynas/Shell/Harburg Refinery [2013] C 5594 final.
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