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(o) See Case COMP/M.2314, BASF/Eurodiol/Pantochim [2002] OJ L 132/45, paras. 163-164; see also Case COMP/M.6360,
Nynas/Shell/Harburg Refinery [2013] C 5594 final, para. 525.

(2) QRABOBRERNYLENYTMRION () vOR %D DR

(F) HEREQMILDEQ 4 SIS S BERBWIRR (-0 5 nEERDSEHE Y O See e.g. OECD, Best
Practice Roundtables on Competition Policy, The Failing Firm Defence, DAF/COMP 38, Introduction, Overview (2009).

() [#HE (concentration) ] VPRRVSOR™ KHEL T [ VOVRORN® NORREY O 5 VIEEQEHE ML
BHRECEVOV BENE £RSE [UHRECRE—HIHI L 4 oRGEECHRE] (EHE 1101 18)” KK
B

(£2) Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC
Merger Regulation) (Text with EEA relevance) [2004] OJ L 24/1.

() Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between
undertakings [2004] OJ C 31/5.

(22) Joined Cases C-68/94 and 30/95, French Republic and others v Commission [1998] ECR 1-1375, [1998] 4 CMLR 829;
BASEF, supra note 9; Case COMP/M.6796, AEGEAN/ OLYMPIC II [2013] C 6561 final.; See also ArieL Ezrachi, EU CoMPETITION
Law: AN ANALyTicAL GUIDE To THE LEADING CasEes 502-507 (6th ed. 2018).

() Nynas, supra note 9; &RV RN [EXHIHE R OE R WY QR OMIEE (R | NE) 8= : <H#iEd
WL R 5 REFOEHWRLHY BHKET L O 5 W EEUKQEER VRS LHE COMMISSION DECISION of
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02.09.2013 Case No COMP/M.6360-NYNAS/SHELL/HARBURG REFINERY] NBL & | OR<i (110 | Pi) P=imsy
NREN R 5°

(Z) To&EHkr N—x 28 ( XBRRYECNTDIKE (¢ EZORKREHELY | mKEEREELEIO | RE1m |
HmIl : OO (https://www.nikkei.com/article/DGXMZ041286830U9A210C1TJ3000/” 110 | R& | | m | 1| MIXERIR)®
LHEEmI [T<3RERLD LR 0 H Ik QMR | ORI [<iKEie Q1B LR 0 RRRE] €
HPRE L EAIBERIRH L O S | 110 1 RiE | OmBEm (https://wwwijftc.go.jp/houdou/pressrelease/2019/oct/191004kaisei.
html” 11O 1 RE 1 1 m |1 OEERIR) &8 #ieR110 | RE | | ROz ERELRES LR BEQREY’
WORSHNEBEL O 5 W BIMMRM VUL 5 FEIRELRP 000G OIEES IIENE [R—E NIXRE
NRGEE BEeXZE EE—~ I RADXRERSR—RBE| 110 | R | OmBE D (http://www.kantei.go.jp/jp/singi/
digitalmarket/kyosokaigi/dail/siryoul.pdf” 11O | R | | m | || DIXYERIR) H-HRE Q&K QR EMEMWRARE S S 42 5°

(B) LHEETRME [<HRECRE (FRihEROHEE) SRim DKL R OIBRQEEH N & LRI RR] 110 |
| HKm1] | @ (https://www.jftc.go.jp/houdou/merumaga/backnumber/2011/20110621_files/11061404.pdf” 110 | R |
] IIESERER) T 1 A S R

(2) ZHxE [EHoge=i) EXE &K 1101 88)7 1T THEE 1] 1 im®

(&) 12 - BEE (2) KOm~=mE®

(J) B KO« | mus” ERECKHD” EEQUREMRE LRI ORKRESFELROREVERY BEEE
QEEUERO VIR S8 See also supra note 14, at footnote 110.

(8) French Republic, supra note 15, at para. 116.

(§) B migseh EHofkdE] (efE 8118 110 1K) 100— 10 1 B [H-RSEH<URETHRH S
&l (R BEHOEUHEMRESRE) | YHETER<IIFDR (11O 1R [0 11 —111 " RE-E [
FRIR NN SEHORE—XEH - @DV oK (# UHREMHR LN T I DR 0 V) | LHETRKPR
(1100 Rim” | K" &1k - B (2)” <Ok°

() See e.g. Marianela Lopez-Galdos, Comparing the US & the EU Failing Firm Defense: Reflections from an Economic Perspec-
tive, 28 Loy. ConsuMER L. Rev. 297, 330 (2016).
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See also DIRECTORATE-GENERAL FOR CoMPETITION (EuropEAN CommissioN), GLossary oF Terms Usep N EU CowmpeTiTiON PoLicy
ANTITRUST AND CONTROL OF CONCENTRATIONS 20, 40-41 (2003).

(&) 42 -BEE (2) < msamE®

(R) +#4" G. Monti & Rousseva ( | RRR) & BEKPL QoL SRR S WY 5 20° Giorgio Monti & Ekaterina
Rousseva, Failing firms in the framework of the EC Merger Control Regulation, vol. 24, Eur. Law J. 38, 58 (1999). 2R~ @
IS | MUR P 0EFT»390° Cf Marianela Lopez-Galdos, supra note 24, at pp. 308-311.

(&) See e.g. AEGEAN/ OLYMPIC II, supra note 15, at para. 686.

(8) g - BEE (—)7 1111Km°

(&) Henrik Koivuniemi, The Failing Firm Defence in US and EU Competition Law-A Comparative and Diachronic Analysis,
University of Turku, 58-77 (2017). +$48" KEXZHnRITIEX S FHHE Henrik Koivuniemi I L2 I EHHSE & v o<
Q- RE VIR AL U A A EME 1) U RERH D420 Q 39 50°

(&) BRERK [RHHEHOREUEBGIVRHKEX OFEME — | RRSE NN N X HEEBET K WHFERV O —|
FAPRADbERR | 1Rl (110 1 L&) NMOK” N1 —n11me

(B) CHEETHIE [(HFRSER | HES) EDnMZ-ZAXE TOQ—ZUOnL 04+ N A XKASEQERER |
11O | REKm | Rm (https://wwwijftc.go.jp/dk/kiketsu/jirei/30nendo_files/h30jirei07.pdf” 110 | R | | m | 1 HIEY
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(8) Seee.g Case No IV/M.53, Aerospatiale- Alenia/de Havilland [1991] OJ L 334/42, para. 31; &% - BRMH (=) KR
See also Case COMP/M.5830, Olympic/ Aegean Airlines [2011] C 316 final, paras. 1991-2070.
(8) BEHE [LRELQDOEHKECMRE OYEVRE (IR CHREMRECEER) | mME¥HEAbEER 1D (1]
oo 1< 1 H=<me
) B R (2)7 < | IS
) o - EBRA () (1101 K™ 101K~
) See also Olympic/ Aegean Airlines, supra note 35, at para. 2075 footnote 1368.
(F) HOESHERER HIRK [mDRGH] (I 1101 K&E)™ N P DRNEL L 50
(F) HOESHEEDR (HETKIZKEWERGERERY D — [RDEKRESRE QWRROERHE ¢ SREL O 51| CR03-
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Hilge (11O 1 HE) 1 K 1HRIK [BESRERIER] L5 ERSE S o017 BRET NN N ZRE RO 5004
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(§) £ - BEdE (2) < msomiE?

(R) HRE-EBRH () 1 10—1 1P [ 110—11111Hme

(2) EBEL | HKSmE

(8) AEGEAN/ OLYMPIC II, supra note 15, at para. 830. £ - B5@4 (L) < | m°

(3) BRE - -BEHE (=) | 1H—111Pm°

(8) =" 1110— 1 1Ix°

B) B - B ()" P —PIme

(&) See Lopez-Galdos, supra note 24, at p. 312.

(18) BRE-BEM (=) 1 | R—11TOm»REEL S 5°

(18) IEEN [doEiEd  ¥EQBREVIK QY] (==K 1100114)” 1 1 IIEKEH | KOMDE® #42” & -
B () HELEEMNORL " @IRE (“exiting assets” defense.”) R7 KHEIX N X +#H" BEUESIREKW
QENIEWERE 50 P N U I 40 QL VEBERYU R 550° See Olin Corp. v. FTC, 986 F.2d 1295, 1307 (9th Cir. 1993).

(&5) Koivuniemi, supra note 31, at pp. 47-50.

(B) RE-BEH (=) 11— 11Hm°

B) [REESERG] VEoREREOHETHUROWE woRNa” RE B ()7 NNNTIKE T |-RSOREE #6827 1)
ORRUQSVEHMOEHBWKRPAHASXEVOY BRT B - BRA (—)7 KEI K0 sL 50

(8) AEGEAN/ OLYMPIC 11, supra note 15, at p. 168, 11.

(8) See e.g. Oliver Bretz et al., A New Approach to the Failing Firm Defence? The Nynas/Shell Harburg merger, vol. 35, issue
10, E.C.L.R. 480, 482-486 (2014). #$+2" REMHE [H-RSEE{1 50 0 LHKIEIIRKIET Q KO HEN 48 L I R
(P ERQEREMRECRE) ] KHETR<IIHD (1101 RE) Hm” | O— 1 1 IKPED VRREN KL 57 5487
ERESR &% - BRMH (F)° KOS [but-for WX~ ] VEHSHQVE K °

()  EzracHi, supra note 15, at p. 416.
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(8) BASF, supra note 9, at paras. 157-162.

(&) AEGEAN/ OLYMPIC II, supra note 15, at paras. 834-839.

(8) Eitjr=nEHN [EURIHER] (oME REE 110 HE)” 11Kx°

(8) MR RE - BRHE ()7 11 NIeRNEv SR 5°

o) B EmdomiEe

) French Republic, supra note 15, at para. 116.

) #4827 1100 | Fra<om@mERKRONNNN [ BR— [ HIPE" M QEERMMAURBREBE L Qo iRie S
SREYSERM NSKEL O SV | RRENN N KKEFBHERK SR LIRDVS SN LND LY 5 {4508
FHHOBREWUECREVOEEMED O SR U QK RIESER I 02" BRI~V RHER 48 <H 3k E2 e B
OV ST OCEVIEERS WS 50° EIEED woRNs” RE - BEM () | 1TH—| 1m0 R
2 5° See also BASF, supra note 9, at paras. 149-152.

() See e.g. DIRECTORATE-GENERAL FOR COMPETITION (EUROPEAN COMMISSION), supra note 26, at pp. 40-41.
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(2) BRE-BEA () 11 RKx-1N10I &8 &KE (| KRR »7 M SREL QD 0HTHEHM LK 0RRYE
SERSEES LI D" M BEE 19 0 LK IPEEHK @A RMHHTE LIEE L R0V 5 nRENIR O 50° &Y -

B (=) KEPxe

(R{) BxE” 110 | 11 AEGEAN/ OLYMPIC II iKW 27 M E2%0# (Additional considerations) ~v &7 () &1
SRR O\ 5 RERSRITO ROE | QIR VS SEITIEMR D R ROKRE PIRRIS PR 10 P aus 5 s 384
DR o BN R ORELE OV R OBERHESREL O WREN S LBLERTENT N INNNNRO
Ei] | | OBRMVEE O RKEWES8%07 (#) BUIwEEO W 5 LEBHRITORE | QIS SEH UV R0
1A A48 00 IR IR FZ B -0 48 s BRI 12 28 BB 140 0 R SKD R EKIT O WY 5 50 IS TR L P 200 1 W RIREQ
KA EIRE 900 D1 550° AEGEAN/ OLYMPIC II, supra note 15, at para. 830. +$48° H18 - B84 (L) < | I-»EIT
AR 0°
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(82) See e.g. Olympic/ Aegean Airlines, supra note 35, at para. 2074. See also Case IV/M.993, Bertelsmann/Kirch/Premiere
[1998] C 1439 final, para. 75.

({2) Supranote 14, at para. 91.

(]2) See e.g. Olympic/ Aegean Airlines, supra note 35, at paras. 1987-1988.

(R) Bx® ERANSR QD ESKITL 0 MNEEHE QIR RARY Q4 5 IwEERIKGHD SIMEENRKE U
RO 5O ERIKVEIE A D WRIR 0 SO RER 0% BASFE, supra note 9, at paras. 147-148.

() mnew m=ws - BEH (R) 1K [LEK | RINER] U [HEESCEEEHL O 5 v eRESHizv -
(BHmE-E) - X% N A — BRI A 1) 50 1 0 R R QN 4800 U 5 i HUBIRAEE iE & R VE O W AR S | R Hie
G °

(8) MW RERER ONBECHRRKBUE RERYLENTANLUNINNNLRY [may] SNIML R3] 8 04HnE
WIRIP VP R QB EUE QEGER L+ o< EM S EXE S HNE LR ORXHWE TR ¢ 400 00 BEE
i MUER A\

(58) KHEMQ{DOEREULEQIREKSERIR | RL VEIM ¥ <Y 50 International Shoe Co. v. FTC #h&-#) i IRr &K (Inter-
national Shoe Co. v. FTC, 280 U.S. 291 (1930)) »KKEQIKH 24850 R LFH VP OmMEL O B¥ - BEM (—)” K
| Rim° HEZEY [TEHOHIHEOHE] HFRREMNM NSNS QRE | MK EER | Rid (| RR<ZE) |
MR 1 EH—1 BNl [ERE<RINFER]® LR &% - BRMH (=) KIOKRE [FXE BREEECEEVE
SV BS ] U QUEBREIE YU S 4L 5°

(&) ®Y-BEM (—) KI<m° I - B (8) | _R<me°

(83) BASEF, supra note 9, at para. 163.

(35) AEGEAN/ OLYMPIC 11, supra note 15, at para. 833.

() »0d L RELEGFHHOREULESREREBH VS O NUR/KIRBRO{ OB~ DO QIRKRER v
0L PEEOI0R0 1 [O ] 1 Nynas B KIR L2 40 5 W7 B¢ ¢ s RIK QIEmFEEHINWR Y L Qi
DO VERE N UREEIR IS 50 SI R KR0S W 5 42° Nynas, supra note 9, at paras. 386, 497; see also Koivuniemi, supra
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note 31, at pp. 47-50; cf. Bretz et al., supra note 61, at pp. 482-486.

(8) See Lopez-Galdos, supra note 24, at p. 329.

(&) See e.g. Giorgio Monti, Merger defences: efficiencies, failing firms and industrial policy, in EC CompETITION Law: A CRITICAL
AssessMENT 509, 541 (Guiliano Amato & Claus Dieter Ehlermann eds., 2007).

(B) BT B - BEM (—) KIPEEHI< 22K 5 242 William F. Shughart, II & Robert D. Tollison, The Welfare
Basis of the "Failing Company" Doctrine, 30 AntiTRUST BULL. 357, 361-363 (1985) SIEHKSXR-R IR L () miKIE © X8 4v
BRI~ 48 0V 5 40 JTHE Ao

() HereerT Hovenkamp, FEDERAL ANTITRUST Poricy, THE Law or CompETITION AND ITs PracTice 740 (5th ed. 2016).

(8) Tloannis Kokkoris, Failing Firm Defence in the European Union. A Panacea for Mergers? , vol. 27, issue 9, E. C. L. R. 494,
509 (2006). #+2" G. Monti B~ REKEEQFE S O LI ER 0 QPR S BIRFMHOBENLEOREO NI QLR STE
TFEWERPED S8+~ SHENMERY EEE LERO Y XHEESE O 0V L ) WVIRGHEH O RBUE QREKE
& Q b BV MR SE 0 041 s0° G. Monti, supra note 87, at pp. 539-541.

(3) HERHE RaoH KERE] UMt 1101 B8 11OEK® B mpERKRIR< KBRS ZR |
OB SRR L D HIR S BEE WV HE R 0°

(8) See e.g. Conor Talbot, Ordoliberalism and Balancing Competition Goals in the Development of the European Union, 61. 2
ANTITRUST BULL. 264 (2016).

(R) See e.g. Okeoghene Odudu, The wider concerns of competition law, vol. 30, issue 3, O. J. L. S. 599, 607 (2010).

(X) See e.g. CuristorHER TowNLEY, ARTICLE 81 EC aAND PusLic PoLicy 50-54 (2009).

(%) Avrison Jones & Brenpa SurriN, EU CompeTiTioN Law: TexT, Casks, AND MaterIALS 34 (6th ed. 2016).

(8) 1Id; see e.g. OkeocHENE Opupu, THE Bounparies oF EC CompeTITION LAw: THE Scopk oF ArticLE 81 170 (2006); see also
Lopez-Galdos, supra note 24, at pp. 327-330.

(&) SHREESREN [EuRdH] GXE KRER 1O HE) 1M =1k [KEROEHER] $ooE°

() See e.g. G. Monti, supra note 87, at pp. 540-542.
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) See also U. S. Dep’t of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines, 31 (“Efficiencies almost never justify a

10 109 108 107 106 105 104 103 102 {01 100

= — — —
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111

merger to monopoly or near-monopoly”) (2010), available at, https://www.ftc.gov/sites/default/files/attachments/merger-
review/100819hmg.pdf (last visited, Nov. 12, 2019).
Nynas, supra note 9, at para. 478.
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See e.g. Kyle DiGangi, Cutting the Financial Fat from the Failing Firm Defense: Refocusing the Failing Firm Defense on An-

titrust Law, 86 St. JouN’s L. Rev. 277 (2012).
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