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(%) Id. at para. 143.

(%) Id. at paras. 144-145.

(%) Id. at paras. 146-148.

() #HELOSPE 1100 | Ha<unmd@EE R YN | HEZEH]NER SIZE Q0 L2 5°

() BASEF, supranote 16, at para. 153.

(B) E#H<Levr=aNLRD0ERUHEY 590 SISAS S. P. A, Milano #¥Z 45 Q00 R0 R KEXEFLR SV EH
MO SWROKRUASW 548 SMLERIU SN 5°

(8) BASF, supranote 16, at para. 154.

&) Id. at para. 155.

(8) Id. at para. 156.

(Z) Id. at paras. 157-159.

(18) Id. at paras. 160-162.

(8) Id. at para. 163.

(I5) HECBeRiIR$ (workable competition) ~ QEEWE D (v [RELSIRG | ~ 5 EEEN effective competition 2
FRPOPQUVIVEKE W 50° 4807 [IERBH | v 5 RHHHOHMB@LER OV L 0 OR8N Eik=2H -8
A ()" 11 PR E 4 0 B H S RRES 642 workable competition ~V effective competition W R WIED W 550
HKEQHSE VDWW Auson Jones & Brenpa SurriN, Eu CompeTiTioN Law: Text, Cases, AND MATERIALs 24-25 (6th ed.

135



#1215 (2019.6)

%

ii

2016).

(8) BASF, supranote 16, at para. 164.

(B) BEULEORKOHEENE D" Jigy O 5\ Sims - #EMOIZ Q485 (tangible and intangible assets) ~V4~ @ EiEE R KE
XN X 2R OREMERELEPORNYLENYT N LRBUSY 5500V HI L E T4 see U. S. Dep’t of
Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines, at p. 32 (2010).

(8) Supranote 20, at para. 8.

(B) Id. at paras. 79-84. 22" 5.-Q&0iRGPEEREK VOV QRFMRBH0 Q¢ Y B REHULE QREME R+ Q U+R
B4 5 VITEE 0§ 5 50° See Mika Oinonen, Mergers with a financially distressed company in the United States and
European Union: alike, but not the same, vol. 34 issue 10 ECLR 538 (2013), at p. 546. #t42" D3 QEIRE MK Q ~0H 0
SORKZEE LT R - B (o) LIRS e

(8) & - BRM (o) <O KN 8L 5°

(B8) BEXRBLRELRS VEESHERKUS WY S OXESEVOY KOKE 0niesu s 5° B [HiREE Ha
TR LR OMIRIEE L O S\ (8K SR ERBECENERY - RIRNEEHE (BliE) AE» D%
DA Bt EGRECRE (H))] zmak | OFIe (110 1 HE) Him® B=E28 R [[RI1FE] XKy X
RAND N E#PEVEHRECKD (P HREHERBECRENCERY - ®iRNERHY (B AdE> V%
DA BETPRVGEIKERKE (H)] ZaR | OFI (11O 1 HE)” 11HE® 2 [i#k ik EREELENY
KRR - RIRNGRHE (BEEE) R MR DD E#EHbRoGEREDiE () [RIE] XeAINTXRAAD
N B R OUIKIEoikD ] Zmgk | O (11O 1 HE) | Kim®

(F) <R | RRUELLEWKNLOROAQKKZI L 3 [HK# (the assets) | RIT (goods) 8024 —" X (services)
4950 AU 5 2R K Q32 3T 12 BR Ao s 4K 12 EREIAD D N ER S0 0 5 HETE R EXEE S0\ 5 50° OECD (1996), supra note 12,
at p. 10.

(8) 4@ - BRH (©) < | EKs=mE’

($8) BASF, supranote 16, at para. 142 (c).

(&) Case COMP/M.2810, DELOITTE & TOUCHE /JANDERSEN (UK) [2002] SG D/230449, [2002] OJ C 200/8 [hereinafter

136



NI —HEE

Grii Lot O i & EE ORI 2

s

B

Andersen UK]; see also Konstantin Joergens, Andersen and the “Failing Firm”: The Application of the “Failing Firm Defence”
in Merger Proceedings Involving Firms Providing Professional Services, vol. 26 issue 3 World Competition 363 (2003). K {
RHOHERESER VS O LKEHRHLE D 0o DEHEORKEV DT M @ KibdiihSEN—h— - N ®x—3 D
(Arthur Andersen) R 5 i o 42° ¥EO 37 WS Andersen UK & Deloitte & Touche M2 im#UE 0 550 +) -
4500 IHREET R IT I 48 O 42°
) Baccaro, supra note 35, at p. 20; Oinonen, supra note 61, at pp. 542-544.
) RERE [BeHHOBBHESEFRIVRERER ST EHEH— | RR<ENN D XHEHEHEFE DRV —]
HAPRIEANERR | | Rid (110 | <&) NMOK” NMNE—NINHKEHE NS wE’
(R) See OECD (1996), supra note 12, at p. 10.
() ®¥X-BERE (=) EE—1EH°
(])  See supra note 20, at para. 89.
(R) i @8 (=) 11Ri®
() ®X-BRHE () KHO—KH | IKEHHEE’
() RE-BEA ()7 nhm” 1 Rime
({2)  See supra note 20, at para. 91.
(K) EXZEXQ~4i=° [(111) The inevitability of the assets of the failing firm leaving the market in question may, in particular
in a case of merger to monopoly, underlie a finding that the market share of the failing firm would in any event accrue to the
other merging party. See Joined Cases C-68/94 and C-30/95, Kali and Salz, paragraphs 115-116.]°
() French Republic, supra note 32, at paras. 115-116. fSMEROEKEL O S W E” woRNs” RE - BRM (Z)” 1111 H
— ] A OB U 42 5 °
() # “x2Q0mMOALRDORESKEIWER N 1 NQIER VERYE QREERE L o REKEE S FiEHE v 5
NETER ORI Q00T | RRIKEXAIY BRI H N SEER - 5 EREWERLETR 242050 S0BRE-un 48 5
BRIV R KRS VERS 080007 TTOORENKHIV Z 1100 | Fm <o i KRV EE - DO LEIEIEORRE
SR QD UQRENL VS0 ¢ EES | QD WML B KR SIER N H N ORGP O S0V 50°

(
(

[~}
©
[on}
©

137



#1215 (2019.6)

%

ii

(&)
(%)
(&)
(&)
()

()

(B)

PRROPT | KRREETE S 0 s HUQERE QEREVRUIKD YO WEENDN VR ORE DB #ERR s 5° OECD
(1996), supra note 12, at p. 6; OECD (2009), supra note 7, at p. 27.

BASF, supra note 16, at para. 149.

Id. at para. 149.

BRE - BEM ()7 111101 K408 0482 5°

BASF, supra note 16, at para. 150.

Id. at paras. 151-152.

BN Giorgio Monti BEIEIE - 5 DV QUIKE R P42 ORGP HERE U O 5 W N A S RBUEKROE OV 550°
Giorgio Monti & Ekaterina Rousseva, Failing firms in the framework of the EC Merger Control Regulation, vol. 24 European
Law Review 38 (1999). XL EHIqni- 5 R H-H QDR R LIRGEER L3950 VI 0 08I »H ¢ RRU QD
20 IR B EHTAMEE RS0 VR R 0 S LI EE U EE0 S0 VLS 0IPR O 02 QT REQEEMERE QHEEE
RO EIELHE L QK IREIY 220 DTV RO 0] EEN LR ORFLEREBIMPOR I 00IL5°
#" ERUBO | SERmMEIUNT AN A KR I00 R QERIHWIEEIRE O L& KKRETELS 042° WOl
UBmDREHH ORENE QRELEFOBERREFIX LS OV 50 )V RERERK VBHFERRKOBEEREQ
EOEP L O 5 WIEERIKQ ) VR L0 SIS EPIEEE S WY SN SR ) QIR ERE DR 5C

B OO R ERERIEIKENR TN Y N XN NNROBRINX L1505/ 28R | HE 2 O 537 fix-it-first & up-
front-buyer L ER A~ OFFIER W QLM | IRE U022 O R4S 5° FEED LHETRMERPERER Y N — [
FHESUHEMRE L KD 0REEHETIL VR 0 ER | (KHEDHKWRMPZERERY dx—" 110 | E&) »
KBS 48487 RE - BIRMH (B) BHK | L8 RECERRE LD WEHEK 0 S oKERRHE-Y S #E4 Rir B ¥ T
DEZOW S0P S5 RVSEERRS” ENNKIKL B LB 5 th S BKR VR o LEC< R EFHK-H S EREE
HEHD L2300 QU 2848 5 RV QIIR KR 550°

138



NI —HEE

Grii Lot O i & EE ORI 2

3
B

BE CRE (Shum S 0w0)

L OEE - RE SRS KR SR SR HERE
BSOS SRS KR ERTRRE LK
BREE  Re
HEGEE [RGB EUHOBEVRKRECTERE — | RRSENN |

> XHEEHETROBKEV O —| [HbEER] |1 | R0 |
(1101 =&) |

139



