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NUEBNLREENR RECRKBUS L0 50 » QR (all speech is free, and only action can be
restrained and punished)® +)QMRESPEIH IR0 VT Lands 5° ERIE QR BIRW L XE = (absolute lit-
eralness) EEW KW QP B~ WwHUB IV ORORELRLER 0 S 90° ]| (Zechariah Chafee Jr., Freedom of
Speech in War Time, 32 Harv. L. Rev. 932, 937 (1918-1919). ERREHED) 4507 1 QX% | RE | # SHIL L 00 Q4646
O NER R 530 (ZecHarRiAH CHAFEE JR., FREE SPEECH IN THE UNITED STATES 8 (1941))° 1) QHEL-1) O 5 v B &E) 4
\0°

(o0) fEfmL~ 0 QEECEDIRIINE N0 MRIMIFNSE KR - &R [REomE | (riEith [KRemHE] i
WEEMRKRE M ()] (eRE | RKD) | BRI Grilog RE<EE] (eRE | RPE) & 1]
RiK))” LEEWERRE [[REBVEBOKE] (Expression-action distinction) QE{E | (LHWE [(RE) MK
()] (RRKHARY | R<KO) NKRRIK)” KKMEFER [EE KB PINR | (KR [ | EEIRew
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(o) MM SEHERO IHE\ ! KEVIEFELERPCRHESQRESEE VY BIREIE [ (v~ - XNM—Hh~
KR SRE] RKNRER (11009) BRI KEES [ME S MERE LR D0 [IIfE (speech)] 8
H— vt XY WEBERE QT E 2 8D 0o iiE\ RIKKSE (speech/conduct distinction) QBB — ] REH
HUETTOOKER (1100P) KK ~-°

(2) SNAAEHS MR v [E€] SXKRLET 5 A | K QHBIEEWER I OER N X £ WEI 0 (See Adder-
ley v. Florida, 385 U.S. 39, 48 (1966); Rk [HFELRKE (1) ] XKHHROm (1 RPE) | ORK)° FRE” § ¥ x
NBRERK LPBRF I8RO0 WOENMESLK” [HKE (expression) | ~ [IT& (action) | SHFEMHEERLEKER
QU QT B | QIR E W E N v KB —IDEER RN X L WEITse  (THoMAs 1. EMERSON, TowarD A GEN-
ERAL THEORY OF THE FIRST AMENDMENT 60-61 (1966); &=+ — « H ¥ X M B R [RENXREHM] (KERKPHRW | RP
L) REK-RPI ; Wik - B | | Ol)®

(=)  Jeremy WaLproN, THe Harm IN Hate Speech 38 (2012); John Hart Ely, Flag Desecration: A Case Study in the Roles of Cate-
gorization and Balancing in First Amendment Analysis, 88 Harv. L. Rev. 1482, 1495-96 (1974-1975); Louis Henkin, Fore-
word: On DESNS% Lines, 82 Harv. L. Rev. 63, 78-80 (1968-1969).

() mgEN HEKENMRIWOUNNAINFHE KELDIHEL R 0RE QIHBHARTER VS 0 42 Cox v. Louisiana #hpiEsE
paxt Awqm U.S. 559 (1965)) XK= UTIKOMN UL 4% 07 D8 OBRETHR0° [Qv OB ZQEEXD Ly
DALY P OMAMIRNT NAWEOVRNTDNAER | RPEE VIR D WIHENM OS5 HHH OV X
L0 — RO T A3 0 O S S0 )T IRV s~ 10sB 3950 Q% (conduct, not speech)” 248
D4 (as conduct) WRYIBEO VR0 | (id at 581.)°

(£) E.g, Eugene Volokh, Speech as Conduct: Generally Applicable Laws, Illegal Courses of Conduct, “Situation-Altering Utter-
ances,” and the Uncharted Zones, 90 CorneLL L. Rev. 1277 (2004-2005).

(F) Code of Indianapolis and Marion County Indiana, Chapter 16 (1975) (amended 1984). = QRN W< Hhn 0 1) 0% v

BROLNQT KEE L BER NI QHIL R QYR E 0 (ANDREA DWORKIN & CATHARINE A. MACKINNON, PORNOGRAPHY
AND CiviL Rigats 106-32 (1986))°
(*2) Commonwealth v. Sharpless, 2 Serg. & Rawle 91 (Pa. 1815). Sharpless #ps= v 37 RI1<R" MWL P KRHQFE LR D
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[QROp” KmEL” S n” 540957 L5 OSKIE (a certain lewd, wicked, scandalous, infamous, and obscene
painting) | SIRZI L IR A 20 O\ BB 50 <420

(2) Id at102.

(2) | RLOHLORXARPE dFVH QRROBHRECORLR” HMELRRHONOHE v ARTYNREKIXKESK
BRDOUR O (see, eg, Paul Brest & Ann Vandenberg, Politics, Feminism, and the Constitution: The Anti-Pornography
Movement in Minneapolis, 39 Stan. L. Rev. 607, 644, 653, 657 (1986-1987))°

(2) Luis Henkin, Morals and the Constitution: The Sin of Obscenity, 63 CoLum. L. Rev. 391 (1963). ¥ > & N\ N BEFEMN ST
B KM 5m® [efEie (¢ M D] 27 [Q5% O (obscenity) RESHSmMER FO<Y QXMLR0
PEBSSS WORVE (N A ilRy) OEMOUAURENINIP RN L5 PO (obscenity) 8 EENR LW
HEHOZE: (crime) VWH45° Q5P O WEYHQE (sin) Wi90) VECIV50° HRIERON( RPBIBEQ
WIEHE Q0% ] (CATHARINE A. MACKINNON, Not @ Moral Issue in Feminism Unmopiriep 150 (1987). [ ) B#Him)

() E.g., RonaLbp DworkiN, Freepom’s Law Chapter 9, 10 (1996).

(K]) Ind. Code Ch. 16 §16-1 (a) (2) (1975) (amended 1984); DworkiN & MACKINNON, supra note 14, at 106.

(S) Oxford English Dictionary 1248 5»” pornography ¥ [#R#rIE 4 v QRSN RIEH QIEW° O NP IESH
SL5SH VKK QIEL” HR® | ~ RIS\ 550 (Tue Oxrorp ENGLISH DicTioNARY v. 12 136 (John A. Simpson & E. S. C.
Weiner eds., 2nd ed. 1989))°

(8) Ind. Code Ch. 16 §16-3 (q) (1975) (amended 1984); DworkIN & MAcCKINNON, supra note 14, at 113-14.

(3) American Booksellers Ass’n v. Hudnut, 771 F. 2d 323 (7th Cir. 1985).

() W R4 0 Hudnut Er<iR | #5275 (American Booksellers Ass’n v. Hudnut, 598 F. Supp. 1316 (S.D. Ind. 1984)) *2
RESW BIPURONT DR T NAESXED [HREDIEL (conduct) WEREFOQSVR OV IIE (speech) WEBRE A0
PP BAS S5 | HE O 500 (id. at 1330.)°

&) CatHARINE A. MACKINNON, The Sexual Politics of the First Amendment, in FEminisM UNMODIFIED, supra note 18, at 208.

(8) Ibid

(&) Ibid.
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(X) E.g, CatHaRINE A. MacKINNON, Francis Biddle’s Sister: Pornography, Civil Rights, and Speech, in FEmiNism UNMODIFIED,
supra note 18, at 193-94.

(&) REDOT FaISNNE [@ERINDAN Y —ROY | KHHRSWEC S L2 (conduct)] 3800 EHE W 5438
5] (id. at 300 n.155.) VEY WY 550° DRIV ROLT ¥ AN NRMEL RS 0BGV O [10R
(act) ] WEH OV 55001 QmRe~0" [IfE] v [2R] WKy 5 nEERRIME MO 5500 QVEL &0°

(8) Y25\ ) OHEXODEREVIGEN LRI KREY S NBIEROERZ P 0fEN VO Thomas 1. Emerson, Pornography
and the First Amendment: A Reply to Professor MacKinnon, 3 YaLe L. & Por’y Rev. 130 (1984-1985).

(&) American Booksellers Ass'n v. Hudnut, 598 F. Supp. 1316 (S.D. Ind. 1984); American Booksellers Ass’n v. Hudnut, 771 F.
2d 323 (7th Cir. 1985); Hudnut v. American Booksellers Ass’n, 475 U.S. 1001 (1986).

(8) American Booksellers Ass’n v. Hudnut, 598 F. Supp. 1316, 1330 (S.D. Ind. 1984).

(V) Id. at 1331.

() Gerorrrey R. STONE ET AL., CONSTITUTIONAL Law 1134-35 (7th ed. 2013).

(83) ErwIN CHEMERINSKY, CoNnsTITUTIONAL Law 1304-05 (4th ed. 2013); DaNiEL A. FARBER, THE FIrsT AMENDMENT 13-14 (2nd ed.
2003).

(8) Chaplinsky v. New Hampshire, 315 U.S. 568. (1942).

(&) Id. at571-72.

() » 0" HEWREERRVENRRNG HEZIED 5 0OERK DA LSQVPEL R0 DRD7 ETEERNEK LS
[EEENEY 5 B 5O ORBEK R L0 R RHE MO Y 550 ) 0ERR5° K5 % 07 HHE Nnv
o —H" fHRKESVE KRR U QR RET A ¢ v iE QIR 00 Q s 0 S & 4u42° | (R ~
IWEOP RS Q0o QUERKIE SREERNKOV 50 0BEOS 5 (EEZEN [HEHR o EEEN 8]’
] (mE 11011 111 Omm)*°

(8) XOHNE [KRSImE —RER S KR LE D vRE VKN DRIHSQRE SO L | #bdnHPge (11010) 11
R

() 598 F. Supp. at 1331 n.1.
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(§) BEZH#HI [Mode of Speech——R.A.V. v. City of St. Paul 5 L R 20 X RNMEMBIR Q imiRit | SEEM- 1 QUIE
[RENR=ROEHVEHE] CEHE” 11O 1 1) 1Inxe

() #r7 mENEE REZEVFVERSOMES [ME] LRER0SR” [ER] LREROSRRKEE LS
[P N AR RLENCEI 0N OREQIMAHO POV B 5 | SUVEF RV (Melville B. Nimmer, The
Right to Speak from Times to Time: First Amendment Theory Applied to Libel and Misapplied to Privacy, 56 CaL. L Rev. 935,
937 (1968))°

(R) I~ 0 Chaplinsky HEFK QBE B HESHTELI0 O LU PR &R L —R—FHE 1) QEhEpRN 1845
~ B — O (598 F Supp. at 1331 n.1.)°

(F) Miller v. California, 413 U.S. 15 (1973).

() E.g., Pope v. lllinois, 481 U.S. 497, 498 (1987).

(8) MacKinNoN, supra note 25, at 208.

(%) fkslo [(EfehE <$ELE (—) [EEX]] ez 11000) BO!1 e See also ERwIN CHEMERINSKY, CONSTITU-
TIONAL LAaw: PRINCIPLES AND PoLicies 960-61 (4th ed. 2011).

(R) - BEHE (%) HOHK® See also CHEMERINSKY, supra note 47, at 962.

(2) American Booksellers Ass’n v. Hudnut, 771 F. 2d 323, 328 (7th Cir. 1985).

B)  1bid.
(B) Id. at 329.
(3) Ibid.
(B) Ibid.

(¥) Id. at 333.

(1B) MOHNBT—XA—NRDANFHSMIES [HIH] LRPOINRIRLQOSWT P ASNNE [RRINDNNY —BEHQ
W REER M HIEI DDA RO 1T IIEV O QEERQOV SO VR T (MQIEEY O 5 v LIREE )
QPO SORDPHESSR v—XA—NRADIINFEHOWRB #3502 ) Q4 LF Y W 50°) ] VEYCVEFP0
(MacKINNON, supra note 25, at 210-11.)°
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(£8) Hudnut v. American Booksellers Ass’n, 475 U.S. 1001 (1986).

(55) R.A.V. v. City of St. Paul, 505 U.S. 377 (1992).

(B) Id. at 383.

B)  SEEN [EERIREE L QD 0 MHINR O MR E)IH S EE M
Kl @84 - BEE (D) 1IKxK°

L IREE U R0 R.AV. v. City of St. Paul Bh&ES

2) CHEMERINSKY, supra note 47, at 1017, 1037-40; FABER, supra note 35, at 167-68.

3) BE-ERE (I) Nnl-n1m®

&) E.g., Roth v. United States, 354 U.S. 476, 485 (1957); Cohen v. California, 403 U.S. 15, 20 (1971); R.A.V. v. City of St.
Paul, 505 U.S. 377, 383 (1992).

(8) N.H. Pub. Laws Ch. 378, §2 (1926).

(Z) See, e.g., CHEMERINSKY, supra note 35, at. 1338.

(88) See, e.g., Roth v. United States, 354 U.S. 476, 485 (1957).

(8) EHHUERPREUENRY S 0EM< U “Chafee, Free Speech in the United States (1941), 149.” ~ HEEHIR

POQRE LS WY S 0E M 0w IS “Chafee, op. cit., 150.” VYRS 550 (315 U.S. 568 (1942) at 572 nn.4-5.)°
(8) REBIRE|HYNR 1 R1108LHRN SLXQMOHr (ZecHariaH CHAFEE JR., FREEDOM oF SpeecH (1920)) W=~

OV 550 (CHAFEE, supra note 7, at vii.)°

(

(8) CHAFEE, supra note 7.

(B) wWHNNY—L QS oBH 38" DonaLd L. SMITH, ZECHARIAH CHAFEE, JR.: DEFENDER OF LIBERTY AND Law (1986). 442"
REEXE~ R BEHD (g - SRSmE] (FUEAr” | KRER) 1107 11117 10117 1IRKm” #e-#ad TR
ROmHE] %] (IR | RRR) 1HI17 PO XOHIE XD~ LAN L ORKRQMmHE | #ES
RHHEIRE [<EVEHEF] (BXEH | RRI1D 11OK-111 " 822 [#EHerE] (@XE | )RKRE) I
ORI IR P -7 e ] e

() See StonE, supra note 34, at 1030.

() CHAFEE, supra note 7, at 149.
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(]) Id. at 150.

(V) BRHE () Qe

(&) 771F. 2d at 329.

(R) BRZHED [ Q E 4 VE KRR ——IERIr U 00 [MIEQHER] v [BEoEH] ] IKRSmE~] (=i
1101 1) Nkx KOS MR ] KKEESORA L XD 0RKRQME VM (1) —RKRSMmESHER
PEDREHOEHLERLR — | LGZHERENHEDR (1 RR 1) KA XOHE [R | KKEEQORE
LR 0REQMmEVIEEY (1) —RKESOMESHMYLNINREHQEHLERLR — | LazZ@hERE N $oHED
(I RR1D) 1ORKEXK-" IO - BRHE () | BKI=

(£2) Schenck v. United States, 249 U.S. 47 (1919).

(&) Abrams v. United States, 250 U.S. 616 (1919).

(R) 8z - B2¥#H (8) P

() IO -EEHE (o) | BRI

(8) MHHEHRNREE QREC<EHRBMKLR S Y [KE] v [ REEUNRVSY 585 0)pIEED QRES
EERRY [[RR] v 28]~ oRRESHINMIBIER 0 Vs~ [IIR] 4 BEBKE (v50) &8] V5 08R5
3 5 ARV BRER NIV KR QMIHE S 18 3§ sIBHEE o 0 BRI QB0 1) 0 A T8 D45 55200 K% ]
"YW 550 (HERMN [ANARAREKEL LD (v XU —SRENHPSCOIEE— [XIFdH] VEERSIK
H— BERKEKPERRZEND (110011 1110m)° e ERESH] DER QLIPS W™ 00
10 MREREHE] | KOKE e [RKE] VEBERVSOES VRSE D WHEER 0 18 s 5°

(ER) KERZHRH— KGO EPEEEWTEREREHK (13J02339) SREVRD N, S P8:0°
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