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This paper examines how the earn-out clause and the representations and warranties clause
contained in the stock purchase agreement were judged in National Tax Tribunal cases and court
cases and examines the impacts on accounting and tax treatments. The earn-out clause is a
contractual clause stipulating that the seller of the target company is to obtain additional
consideration in the future if the target company achieves certain financial and non-financial goals
and if it does not, the seller may return the previously transferred consideration. The earn-out
clause shall be interpreted as a condition precedent and shall become effective upon fulfillment of
the condition. Representations and warranties clause is a contractual clause stipulating that one
party to a contract represents and warrants to the other party that certain facts concerning the
contents of the contract are true and accurate at a certain point in time. In the event of a violation,
the clause of indemnification under which the other party may receive monetary compensation is
usually also stipulated, and whether the compensation received is compensation for damages or
the return of the purchase price is determined by the contents of the contract.
However, in actual National Tax Tribunal cases and court cases, contrary to the intention of the
contracting parties, it was judged that the clause contained in the contract was not a condition
precedent or that the refund of money was compensation for damages despite the statement in the
settlement record that it was due to excessive acquisition cost. As a result, the party to the
transaction is greatly affected by accounting and tax treatment such as recording capital gains and
losses, not adjustment of acquisition costs, and changing the timing of recognition of gains and
losses.
The factors such judgments are made may be partly because the practices on the stock purchase
agreement clauses are derived from Europe and America and many cases have not been
accumulated in Japan and partly because accounting standard and tax law are not sufficiently
developed in this field. Considering that the number of M&As with these clauses is expected to
increase in the future and that legal decisions have significant impacts on the accounting and tax
treatment of the parties, comprehensive study, including law, accounting, and tax, of stock
purchase agreement clauses is essential.
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The Stock Purchase Agreement Clauses in M&A and their Impacts on Accounting and

Tax Treatment

ZEH B (Tadashi Fukai)
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This paper examines how the earn-out clause and the representations and warranties
clause contained in the stock purchase agreement were judged in National Tax Tribunal
cases and court cases and examines the impacts on accounting and tax treatments. The
earn-out clause is a contractual clause stipulating that the seller of the target company
1s to obtain additional consideration in the future if the target company achieves certain
financial and non-financial goals and if it does not, the seller may return the previously
transferred consideration. The earn-out clause shall be interpreted as a condition

precedent and shall become effective upon fulfillment of the condition. Representations



and warranties clause is a contractual clause stipulating that one party to a contract
represents and warrants to the other party that certain facts concerning the contents of
the contract are true and accurate at a certain point in time. In the event of a violation,
the clause of indemnification under which the other party may receive monetary
compensation is usually also stipulated, and whether the compensation received is
compensation for damages or the return of the purchase price is determined by the
contents of the contract.

However, in actual National Tax Tribunal cases and court cases, contrary to the intention
of the contracting parties, it was judged that the clause contained in the contract was
not a condition precedent or that the refund of money was compensation for damages
despite the statement in the settlement record that it was due to excessive acquisition
cost. As a result, the party to the transaction is greatly affected by accounting and tax
treatment such as recording capital gains and losses, not adjustment of acquisition costs,
and changing the timing of recognition of gains and losses.

The factors such judgments are made may be partly because the practices on the stock
purchase agreement clauses are derived from Europe and America and many cases have
not been accumulated in Japan and partly because accounting standard and tax law are
not sufficiently developed in this field. Considering that the number of M&As with these
clauses is expected to increase in the future and that legal decisions have significant
impacts on the accounting and tax treatment of the parties, comprehensive study,

including law, accounting, and tax, of stock purchase agreement clauses is essential.
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