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5 ERMEET R N FEO B0 200 QKR A00 NI © Ruauk” BN U RNVERARC S8R mia’
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TRREEN b ad v B0 SHRS) 27 RREm O W QITHNS W2 Q ¥ 48)0°

WOM BRI Oo—HR“D MW N - 1 —NH 0P JPHYQ S Y QMK M aREIN 58 68 A fliEK K A fml 3%
YEREAMC LMY U RNE O LT MRV QBHKYER 04" MOVOEBHKNEIKR- & 5 &ave” TR
HARBEAEE Y QO BORERKO BN AW B H 0L 5 Q P OV (MEEMLESEEOHES [duty to disclose or
abstainly)” M RQEENESO IV 40’

VO HON RO RN EROHIKO EIKRE" & & MEEKEKY O SVERVEROV AR FEZUQ
eI Q SR g L O S v g E# (balancing standard or probability/magnitude standard) ~J IR {0l il (agreement-
in-principle standard) VNRA S WVEREOWH4LRT BKEEN 8 5\ BIRK L0 IR RV BRI K S iRE
= O Vv LR EEHERTELY” ERK{ACEBMOBMEIEC2Q R 0427 D80 IHNH O v ERIEIE
HFIEX" Basic v. Levinson HEQFHK Y R 5 W EEHME VK S KR i BV 0L S U URBOZ YA

LRt KN iR Y e R E e

() SEC v. Texas Gulf Sulphur E_Mw
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L@ AHREEN O LY O REEREREENFETNE S O LU FRETRITCS B O Lk Ko BRR |
Oe—HOKP" AMINEHKOE LR 0 HHIZKE O B R G LI L2020 P 480e° Finx”

T QH & MR A QEHIK'G” WRNESEOY Srefed 4 CVEIK R LA O RN TMTREBKLRER | Oe—
W o fEE -2 O R 287 50 QST M 48 10 0 TSR R 8R40 o $23H © G0 M SR &R 28 O @ 3RS
QEROH L IL o WMV Q&I ~ O % K {240 K0 (whether facts are material within Rule 10b-5 when the facts
relate to a particular event and are undisclosed by those persons who are knowledgeable thereof will depend at any given
time upon a balancing of the indicated probability that the event will occur and the anticipated magunitude of the event in
light of the totality of the company mozizww,.v 1
N YT IS (balancing test or probability/magnitude standard) WNE C 1\ 5r0°

(EI) TSC Industries, Inc. v. Northway, Inc. E_.Awam

| RYKE S TSC Industries, Inc. v. Northway, Inc. Hritd” HMREXEETIEOTHK VK OV #HHEW O #
HKELHOHORBROHLLOMIEN K0 0REQ KR8 URRRERETHER | K < KRR A0 ik L #HiK
 KEENIATIDC RO KA LRL2Q P 4810°

T2 BRI E RS RTIRQ Texas Gulf Sulpnur -4 WEE S LEIHHE O MEQ RV 0 517 U
SR EE W AR A0 1) A -0 31 42 KT A0 1) AP "

TEEEHIHP 400 408" HIEIEK Y M HE O 1 HEK 400 U B EE A0 - a0 S HRETG 4 T SR 3R R4 08 ™ ST
KO KX EE(<-00 P40 NFEIU R0 ( AU 48> (if there 1s a subustantial likelifood that a reasonable shareholder

(o)
would consider it important in deciding.) J
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N 420

OO RIE H” B DM NTEE (reasonable investor standard) ~HEAMIQ ALV AR HRIKE Y £ EigH# N
HOM SRR P IR L 220 N EIEEE N0 -2 Q AU 5 0”

(1) Staffin v. Greenberg iwmm

| RL1TEQ Staffin v. Greenberg it 2R NMAEMERFTREOFTK VL OV HESERE G M L4
LR RERVOWV I OEH (white wamwom WK URVOKBEOECKBA/N < O 277 YL HREEQ
KRRELRY 50 HKREEK U232 00 URNERAS S VIMEKENIKEL LN 0O NIEKN
RE A LR MRNUHORR | O —HMIXQ fH N WX D" SMISKER O HEHQ &L s R°

Fins” w0 BRERETRQFIIMP Q #mEE S » XEEEQ - H'A HEH N -2 0 Lo 87 ik
ERPREBEAUIVY SLERIULOL L 20 VFIRO L BEEOFIMEKQHaL-2Q P48 ¢ 42°

FOE A EKRREIN 400 S B iKa " #8202 £ SEIEET HERKRREIN 00 5o ER K &
BIRA0 v HHO BV £ O 48107 oovee HEIKARBIN 4800 Sk @ BIR 87 v x ¥~ O
AR HORKE HOD VHBRETHEH D ERR & REICHIBKEL LR S L ETEOKR MEes
MBI -2 42 Q4 (The reaon that preliminary merger discussions are immaterial as a matter of law is that disclosure
of them may itself be misleading:--disclosure of preliminary merger discussions would, by and large, do more harm than good

(o)
to shareholders and the values embodied in the anti-fraud provisions of the Act.) .

EREN S S E EEE RN -2 O R 0 RNVE S PV RKRC KeN oo v Eikw L X5 H0 S
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R ROV MmN EE OO P40 R0 WV RGBS HK SR oy T EER N ERS
VMR 2 O RIEE A Qa0 IE P EKARE N 40U S0 B KVEIR QLD RELOM S D807 UR
QEIRH” URAKKMYIOOREY" Sl O VIEIRUHIN -2 O RRHR 4807 s 0 V7 KEFIn 27 ui'R
MoK SOERET 1 5010 U S A R HK 28 B N -0 27" (KN -2 O © ST 11 Q FE W oiE &ns @ EiE &8 0 #BK
(price and constructure) & HEEROiH (agreement-in-primeiple) AU 5 42 V¥ 4810 A O V7 KR 1B HIE (agreement-in-
principle standard) ¥ & 42°

({3) Greenfield v. Heublein, Inc. E,Am/m

| R EIEQ Greenfield v. Heublein, Inc. #&%” MRENAEHRRTEOTK YL OV HHRERE YK
XYWL R TREVSWVIROEHIEK S UL VORREEQKRAUK O HR UOE" EMOEKKY
SVBESETRELR” 11 —n — A HKRETERR U ROEMNE © L4207 STIUAR R HNED Y By
POV KL Q B S KN BRI E O Q B-HN 2RI OV 544 5 (aware of no reason that would explain the activity
in its stock in trading on the NYSE todsy.)1 ~Am0 20 SBiRIE © 22419 HARSTEHER | OR o REHDRE |
O —HOIBER WU R L0 P 48° Finz”

MR v HEEEQHEKARELRY 50 5o EElHN2 0 e d” DR O VERR R R4+
RANAAY QO ST Staffin HEN L SVENFIRSDLUNR00° K48 I ERKRQEHKNERMC I
VR mE” KN EKENREN e 40 KXOEOHERKARELORY 500 5ok 2" S 2 i
NP 448 SR AR° RO IR IRV OV 2T RREEY 80 KRR i © MV e XX EQ
fiad” ERVERY O WY OUER KR MRWRLL2QVTEMY AT 48 O 4L (With specific reference to merger
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discussions, we have held that, so long as they are preliminary, no duty to disclose arises. Staffin, 672 F. 2d at 1205-7. We
reasonded that because disclosure of such tenative discussions may itself be misleading to shareholders, preliminary merger
discussions are immaterial as a matter of law. ---Under the facts of the present case, it was more appropriate for the court
below to determine that an agreement in principle to merge had been reached when the parties reached agreement on ”price
and magogwm w_wg

A4 7 Staffin v. Greenberg Hri &% © LIE 4ofiiiE (agreement-in-principle standard) - $§E O 42°%" Staffin
v. Greenberg & HKEIKROIRUN O SPUKNEEOHQOP R KEFINY KRFMEHE S RO 0@
ENEKRY EERIKEQIREN 21 SNEER D $L°

(4) Flamm v. Eberstadt *&A.Mm

| R Q BRR VYEHEETEORK Y460 Flamm v. Eberstadt #dt 4" QBRI N 6.0
& RERVOWVIERQER-H (white knight) WA W RVQE P KXEEMMERIQ” 1 @ EXEE Q RE
AU e FHEY B QKR VIRR 2 AEHRT TSR I Q F-HNHIK 2 © 5 LEFHKNEIRDHR S -y
27 OEEKSEHKS KEIRLFETevo v BR | O — M IXQ #INHN KD {2-0Q 480 FimsE”

MR« 4" Staffin #Hdtg Reiss #HQWE S LHR AL.00° NEYPHZKRECHKY O S0 E" L REE
AERY O SR BN e w2 RIRAUECR L S Ve NI NEKEANRRT H& O O v RN E
TNH NI Qb 2S5 W NE” KO EKREKRE P 480V S oK BRI WK P A0 @ /7 #4224
VB S Wi A ) R PR Q RNV S IZIA #4025 9° (Although we adopt the holding of Staffin and Reiss that

public corporations need not disclose ongoing negotiations until they have produced agreement on the price and structure of
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the deal, that does not produce immidiate viectory for the defendants. There is, at least potentially, a further question whether
=)
firms may deny the existence of ongoing negotiations or shade the truth.)

VY &Y BRERIOEE (agreement-in-principle standard) W VY 5e°

(L) Basic v. Levinson *__am%

| R <K Q BRIKIEETE QT X Y460 Basic v. Levinson #tr” £ & O Q BIRWIND 42404 ”
IMEHKARELELRY 500 uWKEACHERORRNES ¢ LU BR | O —H#HIXC IKHR M0 1 L2
897 IR | HEZ KRR O i (RN L@ ERA O © SElEHN 228 S0 W HER WK 20R " |11
5 KRREQ I 48 O\ -0 EHIEF N2 O VRV AV | O FRNEO VR | M1 Q 2R NRI O
207 R ] HRTRT e A N IR i i N 4 O W TR AU SO N RN HOES Ol
HP 40" VDU LR E 58007

FIng” Ln<'a” OEERKARET N 4810~ SN ERIR U 410 1)~ 247 SMIHTN BERE M IS 4800V 5o
1 QRGNS L S AN~ CVIRHORKER PO U0 OEBHORESFERERV 40V S
ﬁ@Eﬁ&%WW\E%ﬁ&ﬂ%?éK@LTuﬁﬂéﬁ%ﬁﬁ%&héx?:&%iﬁbt@Kﬁbf.:hBK
B | Ko 2D

TRz | Oe—H Y &0 EEKHN TS e miE v O %" TSC Industries, Inc. v. Norhway, Inc. HriE'& $EE O
N SR IE 4~ Q@ (We now expressly adopt the TSC Industries standard of materiality for § 10 (b) and Rule 10b-5 oongmw._
AR W HHT NI 427
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111" Basic v. Levinson &3~ {10441

(1) Basic v. Levinson #Q CKr-UFEin

Basic Incorporated (=i~ MBasicy Vib34°) 2" HEBUHRE 50 2hiE X El N @040 B (publicly trade
company) {48 & 42°

| REIHE» V58 | RICIKE 10" Combustion Engineering, Ine. (= Combustion; ~Vibi%°) ‘& Basic © HKE
WHOEE O 42307 BIUIERUHM N EROHRE CHHEONT URNESHR L DRSO DOERHVE O LURT IR
DY Oy Combustion % D Basic QIEENHEES" 1IOOOKR™- 2 VU RNERFe VUL | R
PE Y& Combustion QLZHiux" Basic QUKL ~% (VN B | IR <" %.250") u4uis (merger)
OREHN O 51" ERALHDEIHN S VBRI EDRQ WORRIERVEBRNMELHNR” VOE | RIPES
O RY<KEN LV Basic ZNEINE OV OEKRNEHE OV 500 KR40 R (public statements) =
Loy 5w’

R EmOKERE | RYVY 1 OmI] ] mPsg ¢ v° Mm% Basic QiKHR'& K M Hrinst R\VIRIZE N & © £2Q
P Basic Q&IK'R” MENESW 5 &40 HAV 2RO W Q0% HIRITRY Eiesv 1 LEEEKE P80
QAYH2Q PR RITEMORERL | RYKERRINFDPE O 0 i —m — A fRREE QEHEL = O °
ERR T W Y O WK © HKIES B IS O & S0 NSO W HEN S SV 0 o S HEE GV RIV IR R
HOHL KL BP0 AN O S HEROY LS8 R 220 V8" RINEDORKRLE" | RYKET |
A48 O &7 BRSS9 R O S RHIRL N H U KE D 220 46507

ANBHORT T RYLKE | 11m | Km A" Basic 27 0 4 — m — S FRREWE N RO W IEEEQ Ein € | i H NV EKIE
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S 2HAOTECBRYNRLY S0 BN MK~ B 1 1m ] ROy’ Basic © BERYE" Combustion
% | HE K A VK QIMENE IR Y SRR 110mY " SREKEHKKOMY L O 5 v @ Combustion
A 60 ERIK I B 3 - 42 VBRI - 42°

WOPT T RYIVE 1Om] | DOR | HmOUKO V&0 ] RYKE | 1 | <mQ#MKIRIE Finidh-H O i w6
YOIEN" Basic QEWNIBFR S £ HA" Basic sl QI Q BERNRAIVOW NEME O WV EEO w2 F
RN ZH (false or misleading public statement) ¥~ 420)AX" BEIREEHE | O ERKHDPRE | O —H N#
XAeu O EEHTHIK AR O A IN K « N AN TN NTEE) O )0

] HOER R (v RENEIKIREFEY RROUBEENEE Y FRERPWRI U LR s
S0P RN D4R WO Basic QR EME DR NE DO W< 83 IE QKRR H
RW S PE L KPR Y M BN BIH OV SH R O LU0 IRYIQHERVED LR YA RNE
MXa34°

B1HEQERRICHEYERFEY" RETKY | BTV REJEROBEHECEE VKR EEFE
OFlm%” ME | O—HO KM 8¢ MRS W B804 L858 (duty not to mislead) M O 5\ JHHNEKA
RREENEKS O O TEOR Q@B Y R0 KR O e KA QRNE & L4 0~ dRIIRL 5 V4
REEHEEHN 2228 © KAV O V2" IR KRE P 0N Sk O &7 IO KK KN X4e -2
QUL QY HEKIHN~ QO (once a statement is made denying the existence of any [merger] discussions, ever discussions
that might not have been material are made material because they make the statement made untrue.) s ~VAY VW EEE<Q
HE R KR LR BERE<GHINXR5L®

BREBEEEEELY KAFQ@EUEEHeHE Y O Sy OMREEMERETERCE M 8 oM Q B w K

125



YEBT66%125 (931 12)

(=)

A0 42 R M KL VRER 2 Q W aRre v 42450 TSC Industries, Inc. v. Northway, Ine. i Q Fing” MKig
PR OEIESEHR 5 R MIRKENEER 0 R R ML © - EE T 4850 A0 a0 HKITE 4 I
24802 Q PR R sV B HEKIHN -9 O (an omitted fact is material if there is a subustantial likelihood that a reasonale
shareholder would consider it important in deciding how to <omw.v 1 NEYC 2 NE %tkf. EFEKN EHikEml
R 1 O%RHHER | O —isf € M Q FEHIE- -V HE 0 ) UNE 04U

BRI EQLLOMEKAY EQMEMLSEES MK ELE L4 DERN O 5 v duiid 40 49 4 i
R SV oe KR i g =47 NEEKHO K 07 208 O RSN Q SR N O fEHE 1 48 O
RO 545" MEKRRIELRY 5000 STy RRMBKR 'S K40 EEVERY O 5« Qo g do&
HULNY R SVBRVRY SE 50 S0 EY HEHOERORNIYv VN BSOS R B IR 28 5
(We therefore find no valid justification for artifically excluding from the definition of materiality information concerning
merger discussions, which would otherwise be considered signiffcant to the trading decision of a reasonable investor, merely

(&
because agreement-in-prinnciple as to price and structure has not yet been reached by the parties or their representatives. ),

AR T IR o e N K {7

wON" Finx® SEC v. Texas Gulf Sulphur #hit'a” T#HOEH& N BRAQEIKEG” D RVRES Y Sofun
CPERRUSHLS O LROY” MSEHKARR | O —d Nino N2 O &7 v QT W & e MpsEr &R 28
A0 e E3H © XU KR L& 2 1 QIS QIR Q - M 1016 »0 B U W ERIE4~0 1) AU M 4 O KR
2@ (whether facts are material within Rule 10b-5 when the facts relate to a particular event and are undisclosed by those
persons who are knowledgeable there of will depend at any given time upon a balancing of the indicated probability that the

event will occur and the anticipated magunitude of the event in light of the totality of the company activities.)1 ~J 4 ¢
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FVNBESPT 0 QHOLMBKY Q RIHHE MK U UNROZ Y DHL°

RNRY Lo BRIRIERFR Y Basic #hQF&Km 2" SEC v. Texas Gulf Sulphur #pit© 1k g £
RIgEE W R A0 A 2 IR A e U R O A M A4 TSC Industries, Inc. v. Northway, Ine. #Hitd & 5y 1Ra0.R
42 BRI SRS IR P 1K O 42 B R S TN e 2 Q U RO I -2 P AR T BRENEE M AT SRl )
4@ AU 020 HIE N A O WK Q W aEr0'R” Basic HiEN & SV RE Y RIFRIE NI © v R g #0050
SUAUNRENOL°

NQHeN” Nx R OREQHERRIFRFES" IR oEmE VMR O SIS T KEFREBKP LY
AEEKH N2 0" DRPEESL SRENE BEETHR | OKS4DRR | O —HHIXQINHR R e » 0
AUDM RS QNN REKPEKNE SV EENETRELSLREN 2" REETHE | OKK<4ORE 10
o — X Q ¥ G MR A M AUNIRE O R o7 D QIEEL” IEN B SVYR LK OEBN O SV QEEEV ]
BWOW 50’

() EEmmlEeHR-UboRF

Basic & Q MRBERFEFK S KROMHECHEIEINOHLLHP” VOVKUHERLSEFNI/NY 50
OF” XN WORENEROZMNAe®

B OHRE KKEOHMNEIRA 0 )" AT KRN 5 4850 1) V12 46>0° TSC Industries Indus-
tries, Inc. v. Northway, Inc. #r-QFimx”

TR A B ST RN BRGS0 Bhe 7 RN 1) 50 & HiiN 942 O4= (some information is of such dubious significance

)
that insistence on its disclosure may accomplish more harm than good) ° |
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VR 50 DRE CEKAZQARNBHEV R OV Q{200 SR CRRE N A0 MRS S 2T U
NIV AUV ERVEEN I SV REEIRURES O HLBREVET Y QRKSEHNEHY badey S
1) AN O MRV Q P a80'E” MR MOV Basic v. Levinson M3 QFimas”

%" Flamm v. Eberstadt &4 QFITE” FuQ Ao S HiR7" IS TRD PR O\ 4otk Q hEKR R I
KRRV S0UVRYRUVKLVO Y27 EEOHEKAN ZIEEMP 2 KR OV UNR OV 585000
RV 02 Q 48 5@ (It assumes that investors are nitwits, unable to appreciateeven when toldthat mergers are risky
propositions up till the closing.) *1 ~V4( 420 VRN D LUPT RIS ST R IEIne U BRI 28 5~ S

VLT EHREUORERREL 8 Y QRN 4R FIRN O Sy QITHO IR S S mEE #° M
iR ) QBN LW IRMEIR Q B IR0 uU-2 1" FERIKES M 59 5\ 8 Q B E B N IR e 1 v
48> (Disclosure, and not paternalistic whithholding of accurate information, is the policy chosen and expressed by Congress.'
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