EfEAXFZZHMBHRI NI U
Keio Associated Repository of Academic resouces

Title BRFRZA J.S. Mill, UtilitarianismBH (=- 58)
Sub Title  [Yukichi Fukuzawa's Marginal Notes on J.S. Mill, Utilitarianism (3.
End)
Author Z 7, 8= (Anzai, Toshimitsu)
Publisher |BERZ2AZFEFHRER
Publication 1983
year
Jtitle SRR  EE- BUA- 4 (Journal of law, politics, and sociology
). Vol.56, No.8 (1983. 8) ,p.82- 112
JaLC DOI
Abstract
Notes &l
Genre Journal Article
URL https://koara.lib.keio.ac.jp/xoonips/modules/xoonips/detail.php?koara

_id=AN00224504-19830828-0082

BRESZRZZMERV KRS NJ(KOARA)IZEBHEE N TVWA VTV NEEER. ThThOEERS, 24FE
G HER/RTECRBL. TOEMNEEEERCI > TREEATVET, sIAICHL> T, BFEEEETL

TIRALEZ W,

The copyrights of content available on the KeiO Associated Repository of Academic resources (KOARA) belong to
the respective authors, academic societies, or publishers/issuers, and these rights are protected by the Japanese
Copyright Act. When quoting the content, please follow the Japanese copyright act.



http://www.tcpdf.org

BRI 1. S, Mill, Utilitarianism ER (1] - 3

E X % B K

] Secondly; the legal rights of which he is deprived,
may be rights which ought not to have belonged to
him; in other words, the law which confers on him these

rights, may be a bad law. When it is so, or when

(which is the same thing for our purpose) it is supposed "

to be so, opinions will differ as to the justice or injustice
of infringing it. Some maintain that no law, however
bad, ought 1o be disobeyed by an individual citizen; that
his opposition to it, if shown at all, should only be
shown in endeavouring to get it altered by competent
authority,  This opinion (which condemns many of the
most illustrious benefactors of mankind, and would often

protect pernicious institutions against the only weapons
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which, in the state of things existing at the time, have
any chance of succeeding against them) is defended, by
those who hold it, on grounds of expediency; principally
on that of the importance, to the common interest of
mankind, of maintaining inviolate the sentiment of sub-
mission to law.  Other persons, again, hold the directly
contrary opinion, that any law, judged to be bad, may
blamelessly be disobeyed, even though it be not judged
to be unjust, but only inexpedient; while others would
confine the licence of disobedience to the case of unjust
laws: but again, some say, that all laws which are inex-
pedient are unjust; since every law imposes some restriction

on the natural liberty of mankind, which restriction is an



injustice, unless legitimated by tending to their good,

Among these diversities of opinion, it seems to be uni-
versally admitted that there may be unjust laws, and that
law, consequently, is not the ultimate criterion of justice,
but may give to one person a benefit, or impose on another
an evil, which justice condemns, g When, however, a law
is thought to be unjust, it seems always to be regarded
as being so in the same way in which a breach of law is
unjust, namely, by infringing somebody’s right; which,
as it cannot in this case be a legal, right, receives a

We

may say, therefore, that a second case of injustice consists

different appellation, and is called a moral right,

in taking or withholding from any person that to which

he has a moral right, (65—66 - 242)
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@ Thirdly, it is universally considered just that each
person should obtain that (whether good or evil) which
he deserves: and unjust that he should obtain a good,
or be made to undergo an evil, which he does not deserve.
This is, perhaps, the clearest and most emphatic form in
which the idea of justice is conceived by the general mind.
As it involves the notion of desert, the question arises,
what constitutes desert? Speaking in a general way, a
person is understood to deserve good if he does right,
evil if he does wrong; and in a more particular sense, to
de- | serve good from those to whom he does or has done
good, and evil from those to whom he does or has done
evil,  The precept of returning good for evil has never
been regarded as a case of the fulfilment of justice, but

as one in which the claims of justice are waved, in
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obedience to other considerations, (66—67 - 242)
[P EAERIE TENTORRE 1§ KR NREK D hod A CR
C vy ]
rENRENRR S EHENTREN< AN EH- KPR N

WK EE KA EnBERKR
M= AP e LR 48:0°)

RINY HEPVHSSVELSY 508U LR mRNED
2Q (MW -2V -2) i D VPRSI SRS S TR

CKEAmBRNKRN S N K

<8 (1HPO)

o KEELHNESTLORE e P00 | HO<H'R
WLV 50 | MREY | MEESHBOBEVERBOV IS S0
QP R0° WOENHBE S oBERAMRY SY B85
aimmawﬁnﬁﬁmf<5o_&mcféaAﬁimbm:a

AR ERS S EBE O LN REENEKS 57 0
6hfuao%o&£%mmv5&\%&%Tllfciﬁofw

D R—h & O S8 S NIKDT BN R O WY
WOH—FW R OESF S MRDPITRILORP S50 0 P R
10° A W HE M BE S0 S0 TRk B © BKER 2 KR AH -0
NAEUNB UK | 24 B QIR BRI QRS
BEOSHERPR0E AP0 5100 (B4 Bk—8)
@ Fourthly, it is confessedly unjust to break faith with

any one: to violate an engagement, either express or
implied, or disappoint expectations raised by our own
conduct, at least if we have raised those expectations
knowingly and voluntarily,  Like the other obligations
of justice already spoken of, this one is not regarded as
absolute, but as capable of being overruled by a stronger
obligation of justice on the other side; or by such
conduct on the part of the person concerned as is deemed
to absolve us from our obligation to him, and to constitute
a forfeiture of the benefit which he has been led to

expect, (67 - 242—243)
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@& Fifthly, it is, by universal admission, inconsistent with
Jjustice to be partial; to show favour or preference to
+one person over another, in matters to which favour and
preference do not properly apply. Impartiality, however,
does not seem to be regarded as a duty in itself, but
rather as instrumental to some other duty; for it is
admitted that favour and preference are not always censur-
able, and indeed the cases in which they are condemned
are rather the exception than the rule, A person would

+
be more likely to be blamed than applauded for giving

BERWhEK J.S. Mill, Utilitarianism B (1] - 42

+ .
his family or friends no superiority in good offices over
strangers, when he could do so without violating any

other duty; and no one thinks it unjust to seek one person

in preference to another as a friend, connexion, or | companion, ®

®@Impartiality where rights are concerned is of course
obligatory, but this is involved in the more general
obligation of giving to every one his right, A tribunal,
for example, must be impartial, because it is bound to
award, without regard to any other consideration, a dis-
puted object to the one of two parties who has the right
to it, There are other cases in which impartiality means,
being solely influenced by desert; as with those who, in
the capacity of judges, preceptors, or parents, administer
reward and punishment as such. There are cases, again,
in which it means, being solely influenced by consideration
for the public interest; as in making a selection among
+candidates for a government employment. Impartiality, in
short, as an obligation of justice, may be said to mean,
being exclusively influenced by the considerations which it
is supposed ought to influence the particular case in hand;
and resisting the solicitation of any motives which
prompt to conduct different from what those considerations

would dictate, (67—68 + 243)
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@ Nearly allied to the idea of impartiality, is that of
equality; which often enters as a component part both
into the conception of justice and into the practice of it,
and, in the eyes of many persons, constitutes its essence,
But in this, still more than in any other case, the notion
of justice varies in different persons, and always conforms
in its variations to their notion of utility, Each person

maintains that equality is the dictate of justice, except
where he thinks that expediency requires inequality, The
justice of giving equal protection to the rights of all, is
maintained by those who support the most outrageous
inequality in the rights themselves, +Even in slave

countries it is | theoretically admitted that the rights of

the slave, such as they are, ought to be as sacred as

those of the master; and that a tribunal which fails to

enforce them with equal strictness is wanting in justice;

while, at the same time, institutions which leave to the
slave scarcely any rights to enforce, are not deemed unjust,

Those who

think that utility requires distinctions of rank, do not

because they are not deemed inexpedient,

ji=3
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consider it unjust that riches and social privileges should
be unequally dispensed ; but those who think this inequality
Whoever thinks that

government is necessary, sees no injustice in as much

inexpedient, think it unjust also,

inequality as is constituted by giving to the magistrate
powers not granted to other people,  Even among those
who hold levelling doctrines, there are as many questions
of justice as there are differences of opinion about expe-
diency, Some Communists consider it unjust that the
produce of the labour of the community should be shared
on any other principle than that of exact equality; oﬂrﬂ.m
think it just that those should receive most whose needs
are greatest; while others hold that those who work
harder, or who produce more, or whose services are more
valuable to the community, may justly claim a larger
quota in the division of the produce, And the sense of
natural justice may be plausibly appealed to in behalf of

every one of these opinions, (68—69 - 243—244)
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& In most, if not in all, languages, the etymology of the
word which corresponds to Just, points to an origin
connected either with positive law, or with that which

was in most cases the primitive form of law: authoritative

custom, Justum is a form of jussum, that which has®

been ordered, Jus is of the same origin. 4ixacov comes
from §ix7, of which the principal meaning, at least in
the historical ages of Greece, was a suit at law, Originally,
indeed, it meant only the mode or manner of doing
things, but it early came to mean the prescribed manner;
that Srmov the recognised authorities, patriarchal, judicial,
or political, would enforce, Recht, from which came right
and righteous, is synonymous with law. The original
meaning indeed of recht did not point to law, but to
physical straightness; as wrong and its Latin equivalents
meant twisted or zortwous; and from this it is argued that
right did not originally mean law, but on the contrary
law meant right, But however this may be, the fact that
recht and droit became restricted in their meaning to
positive law, although much which is not required by law

is eqally necessary to moral straightness or rectitude, is

K (1 HPED
as significant of the original character of moral ideas as
if the derivation had been the reverse way, The courts
of justice, the administratation of justice, are the courts
and the administraion of law, La justice, in French, is
the established term for judicature, There can, I think,
be no doubt that the idée mére, the primitive element,
in the formation of the notion of justice, was conformity
to law, It constituted the entire idealamong the Hebrews,
up to the birth of Christianity; as might be expected in
the case of a people whose laws attempted to embrace all
subjects on which precepts were required, and who believed
those laws to be a direct emanation from the Supreme
Being,  But other nations, and in particular the Greeks
and Romans, who knew that their laws had been made
originally, and still continued to be made, by men, were
not afraid to admit that those men might make bad laws;
might do, by law, the same things, and from the same
motives, which, if done by individuals without the sanction
of law, would be called unjust. And hence the sentiment
of injustice came to be attached, not to all violations of
law, but only to violations of such laws as ought to exist,
including such as ought to exist but do not; and to laws

themselves, if supposed to be contrary to what ought to



be law,

injunctions was still predominant in the notion of justice,

In this manner the idea of law and of its

even when the laws actually in force ceased to be accepted

as the standard of it, (70~-71 - 244—245)
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§ +It is true that mankind consider the idea of justice

and its obligations as applicable to many things which

neither are, nor is it desired that they should be, regulated
by law. Nobody desires that laws should interfere with
the whole detail of private life; yet every one allows that
in all daily conduct a person may and does show himself
to be either just or unjust, But even here, the idea of
the breach of what ought to be law, still lingers in a
modified shape, It would always give us pleasure, and

chime in with our feelings of fitness, that acts which we

<R C(THA
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deem unjust should be punished, though we do not always
think it expedient that this should be done by the
tribunals,  Well rﬂammo that gratification on account of
inzidental inconveniences, We should be glad to see just
conduct enforced and injustice repressed, even in the
minutest details, if we were not, with reason, afraid of
trusting the magistrate with so unlimited an amount of
power over individuals. When we think that a person is
bound in justice to do a thing, it is an ordinary form of
language to say, that he ought to be compelled to do it
We should be gratified to see the obligation enforced by
anybody who had the power, If we see that its enforce-
ment by law would be inexpedient, we lament the
impossibility, we consider the impunity given to injustice
“as an evil, and strive to make amends for it by bringing
a strong expression of our own and the public disappro-
bation to bear upon the offender, Thus the idea of legal
constraint is still the generating idea of the notion of
justice, though undergoing several transformations before
that notion, as it exists in an advanced state of society,

becomes complete, (71—72 - 245-—246)
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B The above is, I think, a true account, as far as it

goes, of the origin and progressive growth of the idea of



justice,  But we must observe, that it contains, as yet,
nothing to distinguish that obligation from moral obligation
in general, For the truth is, that the idea of penal
sanction, which is the essence of law, enters not only into
the conception of injustice, but into that of any kind of
wrong, We do not call anything wrong, unless we mean
to imply that a person ought to be punished in some way
or other for doing it; if not by law, by the opinion of
his fellow creatures; if not by opinion, by the reproaches
of his own conscience, This seems the real turning point of
the distinction between morality and simple expediency, It
is a part of the notion of Duty in every one of :mm,v
mo::m.+ that a person may rightfully be compelled to fulfil
it.  Duty is a thing which may be exacted from a
person, as one exacts a debt, Unless we think that it
might be exacted from him, we do not call it his duty,
mmmmo:m of prudence, or the interest of other people, may
militate against actually exacting it; but the person himself,
it is clearly understood, would not be entitled to complain,
There are other things, on the contrary, which we wish
that people should do, which we like or admire them for

doing, perhaps dislike or despise them for not doing, but

yet admit that they are not bound to do; it is not a case

ERWEK J.S. Mill, Utilitarianism BR (1 - 42

of moral obligation; we do not blame them, that is, we
do not think that they are proper objects of punishment,
How we come by these ideas of deserving and not deserv-
ing punishment, will appear, perhaps, in the sequel;
but I think there is no doubt that this distinction lies at
the bottom of the notions of right and wrong; that we
call any conduct wrong, or employ instead, some other
term of dislike or disparagement, according as we think
that the person ought, or ought not,to be punished for
it; and we say that it would be right to do so and so,
or merely that it would be desirable or laudable, according
as we would wish to see the person whom it concerns,
compelled or only persuaded and exhorted, to act in that

manner, *

This, therefore, being the characteristic difference

% See this point enforced and illustrated v<+Hu~.ommmwo~.
Bain, in an admirable chapter (entitled «The Ethical
Emotions, or the Moral Sense”), of the second of the
two treatises composing his elaborate and profound work

on the Mind. (72—73 - 246)
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% which marks off, not justice, but morality in general,

from the remaining provinces of Expediency and Worthiness;

the character is still to be sought which distinguishes

justice from other branches of morality, Now it is known
that ethical writers divide moral duties into two classes,
denoted by the ill-chosen expressions, duties of perfect

and of imperfect obligation; the latter being those in

which, though the act is obligatory, the particular occasions
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of performing it are left to our choice; as in the case of
charity or beneficence, which we are indeed bound to
practise, but not towards any definite person, nor at any
prescribed time.  In the more precise language of philo-
sophic jurists, duties of perfect obligation are those duties
in virtue of which a correlative right resides in some
person or persons; duties of imperfect obligation are those
moral obligations which do not give birth to any right,

I think it will be found that this distinction exactly
coincides with that which exists between justice and the
other obligations of morality, In our survey of the
various popular acceptations of justice, the term appeared
generally to involve the idea of a personal right—a claim
on the part of one or more individuals, like that which
the law gives when it confers a proprietary or other legal
right, Whether the injustice consists in depriving a person
of a possession, or in breaking faith with him, or in
treating him worse than he deserves, or worse than other
people who have no greater claims, in each case the
supposition implies two things——a wrong done, and
some assignable person who is wronged,  Injustice may
also be done by treating a person better than others; but
the wrong in this case is to his competitors, who Il are also

assignable persons, It seems to me that this feature in

WK J. S, Mill, Utilitarianism @8 (Il - 12)

the case a right in some person, correlative to the

moral obligation——constitutes the specific difference be-
tween justice, and generosity or beneficence, Justice implies
something which it is not only right to do, and wrong
not to do, but which some individual person can claim
from us as his moral right, No one has a moral right
to our generosity or beneficence, because we are not
morally bound to practise those virtues towards any given
individual, And it will be found with respect to-this
as with respect to every correct definition, that the instances
which seem to conflict with it are those which most
confirm it,  For if a moralist attempts, as some have
done, to make out that mankind generally, though not any
given individual, have a right to all the good we can do
them, he at once, by that thesis, includes generosity and
beneficence within the category of justice, He is obliged
to say, that our utmost exertions are due to our fellow
creatures, thus assimilating tiem to a debt; or that nothing
less can be a sufficient return for what society does for
us, thus classing the case as one of gratitude; both of
which are acknowledged cases of justice, Wherever there
is a right, the case is one of justice, and not of the virtue

of beneficence: and whoever does not place the distinction
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between justice and morality in general where we have now
placed it, will be found to make no distinction between
them at all, but to merge all morality in justice

(T4—75 - 247—248)
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® +The sentiment of justice, in that one of its elements

which consists of the desire to punish, is thus, I conceive,

the natural feeling of retaliation or vengeance, rendered by

intellect and sympathy applicable to those injuries, that is,

to those hurts, which wound us through, or in common
with, society at large,  This sentiment, in itself, has
nothing moral in it; what is moral is, the exclusive
subordination of it to the social sympathies, so as to wait
on and obey their call. For the patural feeling tends to
make us resent indiscriminately whatever any one does that
is disagreeable to us; but when moralized by the social
feeling, it only acts in the directions conformable to the

general good: just persons resenting a hurt to society,

though not otherwise a hurt to themselves, and not resenting

HEWEYK J.S. Mill, Utilitarianism @R (1] - &)

a hurt to themselves, however painful, unless it be ofl
the kind which society has a common interest with them

in the repression of, (77—78 - 248—249)
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W) It is no objection against this doctrine to say, that when
A

(@E—8

we feel our sentiment of justice outraged, we are not

thinking of society at large, or of any collective interest,
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but only of the individual case, It is common enough
certainly, though the reverse of commendable, to feel
reseniment merely because we have suffered pain; but a
person whose resentment is really a moral feeling, that is,
who considers whether an act is blameable before he

allows himself to resent it——such a person, though he

+
may not say expressly to himseif that he is standing up

for the interest of society, certainly does feel that he is
asserting a rule which is for the benefit of others as well

If he is not feeling this if he is

as for his own,
regarding the act solely as it affects him wﬂ&imzmzwl
he is not consciously just; he is not concerning himself

This is admitted even
When Kant (as before

about the justice of his actions,
by antiutilitarian moralists,
remarked) propounds as the NEmmEo:B_ principle of morals,
‘So act, that thy rule of conduct might be adopted as a
law by all rational beings,” he virtually acknowledges that
the interest of mankind collectively, or at least of mankind
indiscriminately, must be in the mind of the agent when
conscientiously deciding on the morality of the act,
Otherwise he uses words without a meaning: for, that®

a rule even of utter selfishness could not possibly be

adopted by all rational beings that there is any

KK (THKTD

insuperable obstacle in the nature of things to its adoption
——cannot be even plausibly maintained, To give any
meaning 1o Kant’s principle, the sense put upon it must
be, that we ought to shape our conduct by a rule which
all rational beings might adopt with benefit to their
collective interest, (78—79 - 249)
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@)\_ @To recapitulate: the idea of justice supposes two things;

a rule of conduct, and a sentiment which sanctions the

rule, The first must be supposed common to all mankind,
and intended for their good. The other (the sentiment)
is a desire that punishment may be suffered by those who
infringe the rule, There is involved, in addition, the
conception of some definite person who suffers by the
infringement; whose rights (to use the expression appro-
priated to the case) are violated by it. And the sentiment
of justice appears to me to be, the animal desire to repel
or retaliate hurt or damage to oneself, or to those with

whom one sympathizes, widened so as to include all

MR J. S, Mill, Utilitarianism ER (Il - 8

persons, by the human capacity of enlarged sympathy,
and the human conception of intelligent self-interest,

From the latter elements, the feeling derives its morality;

from the former, its peculiar impressiveness, and energy

of self-assertion, (79 + 249—250)
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ma I have, throughout, treated the idea of a right residing

/\5 the injured person, and violated by the injury, not as

a separate element in the composition of@®the idea and

sentiment, but as one of the forms in which the other

These elements are, a

|REY THLID

two elements clothe themselves,
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hurt to some assignable person or persons on the one hand,
and a demand for punishment on the other, An examination
of our own minds, I think, will show, that these two
things include all that we mean when we speak of violation
of a rightt When we call anything a person’s right, we
mean that he has a valid claim on society to pro- il tect him
in the possession of it, either by the force of law, or by
that of education and opinion. If he has what we consider
a sufficient claim, on whatever account, to have something
guaranteed to him by society, we say that he has a right
to it. If we desire to prove that anything does not belong
to him by right, we think this done as soon as it is
admitted that society ought not to take measures for
securing it to him, but should leave it to chance, or to
his own exertions, Thus, a person is said to have a right
to what hecan earn in f{air professional oo:,%mmmoﬁ
because society ought not to allow any other person to
hinder him from endeavouring to earn in that manner as
much as he can, But he has not a right to three hundred
a-year, though he may happen to be earning it; because
society is not called on to provide that he shall earn that
sum, On the contrary, if he owns ten thousand pounds

three per cent, stock he has a right to three hundred

KR (T HLED
a-year; because society has come under an obligation to
provide him with an income of that amount, (79—80 - 250)
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mm We are continually informed that Utility is an uncertain

/\mSn&m&. which every different person interprets differently,

and that there is no safety but in the immutable, ineffaceable,
and unmistakeable dictates of Justice, which carry their
evidence in themselves, and are independent of the fluctua-
tions of opinion, One would suppose from this that on
questions of justice there could be no controversy; that
if we take that for our rule, its application to any given
case could leave us in as little doubt as a mathematical
demonstration,

So far is this from being the fact, that

there is as much difference of opinion, and as fierce
discussion, about what is just, as about what is useful to
society,  Not only have different nations and individuals
different notions of justice, but, in the mind of one and
the same individual, justice is not some one rule, principle,
or maxim, but many, which do not always coincide in
their dictates, and in choosing between which, he is guided
either by some extraneous standard, or by his own personal
(82 - 251—252)
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predilections,
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@ For instance, there are some who say, that it is unjust
to punish any one for the sake of example to others; that
punishment is just, o:?.ﬁrms intended f| for the good of
the sufferer himself, Others maintain the extreme reverse,

contending that to punish persons who have attained

years of discretion, for their own benefit, is despotism

and injustice, since if the matter at issue is solely their
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own good, no one has a right to control their own judgment
of it; but that they may justly be punished to prevent
evil to others, this being an exercise of the legitimate
right of selfdefence. Mr., Owen, again, affirms that it is
unjust to punish at all; for the criminal did not make
his own character; his education, and the circumstances
which surround him, have made him a criminal, and for
these he is not responsible, All these opinions are extremely
plausible; and so long as the question is argued as one
of justice simply, without going down to the principles
which lie under justice and are the source of its authority,
I am unable to see how any of these reasoners can be
refuted, For, in truth, every one of the three builds
upon rules of justice confessedly true, The first appeals
to the acknowledged injustice of singling out an individual,
and making him a sacrifice, without his consent, for other
people’s benefit.  The second relies on the acknowledged
justice of self-defence, and the admitted injustice of forcing
one person to conform to another’s notions of what
constitutes his good. The Owenite invokes the admitted
principle, that it is unjust to punish any one for what
he cannot help, Each is triumphant so long as he is not

compelled to take into consideration any other maxims of

100 (1THKK
justice than the one he has selected; but as soon as their
several maxims are brought face to face, each disputant
seems to have exactly as much to say for himself as the
others, Zo‘o:o of them canl carry out his own notion
of justice without trampling upon another equally binding,
These are difficulties; they have always been felt to be
such; and many devices have been invented to turn rather
than to overcome them. As a refuge from the last of the
three, men imagined what they called the freedom of the
will; fancying that they could not justify punishing a
man whose will is in a thoroughly hateful state, unless
it be supposed to have come into that state through no
influence of anterior circumstances, To escape from the
other difficulties, a favourite contrivance has been the
fiction of a contract, whereby at some unknown period
all the members of society engaged to obey the laws, and
consented to be punished for any disobedience to them;
thereby giving to their legislators the right, which it is
assumed they would not otherwise have had, of punishing
them, either for their own good or for that of society,
This happy thought was considered to get rid of the whole
difficulty, and to legitimate the infliction of punishment,

in virtue of another received maxim of justice, volenti
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non fit injuria; that is not unjust which is done with
the consent of the person who is supposed to be hurt by
it, I need hardly remark, that even if the consent were
not a mere fiction, this maxim is not superior in authority
to the others which it is brought in to supersede. It is,
on the contrary, an instructive specimen of the loose and
irregular manner in which supposed principles of justice
grow up,  This particular one evidently came into use
as a help to the coarse exigencies of courts of law, which
are sometimes obliged to be content with very uncertain
presumptions, on account of the greater ll evils which would
often arise from any attempt on their part to cut finer,

But even courts of law are not able to adhere consistently
to the maxim, for they allow voluntary engagements to be
set aside on the ground of fraud, and sometimes on that

of mere mistake or misinformation, (82—85 « 252—253)
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m.m Again, when the legitimacy of Msmmnm:m punishment is
(m&BE&. how many conflicting conceptions of justice come

to light in discussing the proper apportionment of punish-

ment to offences, No rule on Emm subject recommends
itself so strongly to the primitive and spontaneous sentiment
of justice, as the lex talionis, an eye for an eye and a
tooth for a tooth, Though this principle of the Jewish
and of the Mahomedan law has been generally abandoned
in Europe as a practical maxim, there is, I suspect, in
most minds, a secret hankering after it; and when retribution

accidentally falls on an offender in that precise shape, the
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S
—



general feeling of satisfaction evinced, bears witness how
natural is the sentiment to which this repayment in kind
is acceptable. ~ With many the test of justice in penal
infliction is that the punishment should be proportioned
to the offence; meaning that it should be exactly measured
by the moral guilt of the culprit A“.,&mﬁma\mn be their standard®
for measuring moral guilt): the consideration, what amount
of punishment is necessary to deter from the offence,
having nothing to do with the question of justice, in
their estimation: while there are others to whom that
consideration is all in all; who maintain that it is not just, at
least for man, to inflict on a fellow-creature, whatever may
be his offences, any amount of suffering beyond the least
that will suffice [ to prevent him from repeating, and others

from imitating, his misconduct, (85—86 - 253)
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m@ To take another example from a subject already once

/
referred to. In a co-operative industrial association, is
it just or not that talent or skill should give a title to

superior remuneration?  On the negative side of the
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question it is argued, that whoever does the best he can,
deserves equally well, and ought not in justice to be put
in a position of inferiority for no fault of his own; that
superior abilities have already advantages more than enough,
in the admiration they excite, the personal influence they
command, and the internal sources of satisfaction attending

them, without adding to these a superior share of the
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world’s goods; and that society is bound in justice rather
to make compensation to the less favoured, for this
unmerited inequality of advantages, than to aggravate it,
On the contrary side it is contended, that society receives
more from the more efficient labourer; that his services
being more useful, society owes him a larger return for
them; that a greater share of the joint result is actually
his work, and not to allow his claim to it is a kind of
robbery; that if he is only to receive as much as others,
he can only be justly required to produce as much, and to
give a smaller amount of time and mumazom.. proportioned
Who shall decide between

these appeals to conflicting principles of justice ? Justice

to his superior efficiency,

has in this case two sides to it, which it is impossible to
bring into harmony, and the two disputants have chosen
opposite sides; the one looks to what it is just that the
individual should receive, the other to what it is just that
the community should give, Each, | from his own point
of view, is unanswerable; and any choice between them,
on grounds of justice, must be perfectly arbitrary. Social

utility alone can decide the preference, (86—87 - 253—254)
(ry)
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@A +How many, again, and how irreconcileable, are the
standards of justice to which reference is made in discussing
the repartition of taxation. One opinion is, that payment
to the State should be in numerical proportion to pecuniary
means,  Others think that justice dictates what they
term graduated taxation; taking a higher percentage from
those who have more to spare, In point of natural justice
a strong case might be made for disregarding means
altogether, and taking the same absolute sum (whenever
it could be got) from every one: ds the subscribers to a
mess, or to a club, all wm% the same sum for the same
privileges, whether they can all equally afford it or not,
Since the protection (it might be said) of law and govern-
ment is afforded to, and is equally required by, all, there
is no injustice in hwwwdm all _ucw it at the same price,

It is reckoned justice, not injustice, that a dealer should

charge to all customers the same price for the same article,

justice which it invokes is as true and as binding as those
which can be appealed to against it.  +Accordingly, it
exerts a tacit influence on the line of defence employed
for other modes of assessing taxation, People feel obliged
to argue that the State does more for the rich than for
the poor, as a justification for its taking more from | them:

+ (¢
though this is in reality not true, for the rich would be

far better able to protect themselves, in the absence of law

or government, than the poor, and indeed would probably

be successful in converting the poor into their slaves,

Others, again, so far defer to the same conception of
justice, as to maintain that all should pay an equal
capitation tax for the protection of their persons (these
being of equal value to all), and an unequal tax for the
protection of &their property, émwor is unequal. To this
others reply, that the all of one man is as valuable to
him as the all of uso?mﬂ From these confusions there
is no other mode of extrication that the utilitarian,

(87—88 « 254—255)
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not a price varying according to their means of payment,
This doctrine, as applied to taxation, finds no advocates,
because it conflicts strongly with men’s feelings of humanity

and perceptions of social expediency; but the principle of



BRI S. Mill, Utilitarianism B (1] - )
HEKRLNSOREFE N HBHAERE Y S0P’ BO<
HHQHE adt H BFEEKR )V EIIE Q B0 10T 5000 HiEQ e
A Q {ORBRIEN L B oo 50Q P00 mEER MK
50 £ OSSN A0 0 A2 40000 R BB OV Y
RAROPEDDREY RSKEIOPL2) ER 4500 PRe°
PR A &N N Q E NS X5 S BRGHHF P 400 .50
A EREZEDEFENINEVEROKE SN0 QVES LD
SR10° UK QKR (W SARE0) B R R W L
ARG O~ QU DY 550 QA0 MM VR IE DERE Y
QAWK 50 BRI RN SE IETE Y HE DEE
PO HESBERYHOVEENRANE LS QR KHP EY
VO SRR OR Y 5100 1 QEEREEMISEUS e Pl
Yo'k | <25 EHv e <ENAe<3Q V-9 FHREES
B2 E R A0 ROV AR0° DA VR ER A0 IO I
B REAFOZOEEHVE VKL R EDERRN2 00
EOVOUOHEY IORBHOEMEVEHORMIXEROV
0% <K X O HERIEN A S o M IR0 FR B EN<
SHE QRN SRV QAN Y 50" sV EHEEZ O o/
REHO QR T 4007 A° 4001 R EIKERE I O L0 N S
O Q R R R M B O Y2 N < S 0 S M
RWPRICZOT R LK ROV N RO w IR Q
BRIEMN OV O ig0e® wRO<MUEESHECBMNES
RO ORI QKN ROV MR- N <EHE

1OK  (THRID

PGS S (REERR N VO P04 SEEZR0RO) i K B
WAQ Y QIR OV 2 KBRS S 0 UL
MEAY wOoNRO<HEH0° | <e<EQHEHLZEC
2 QWRMVEDEZEE T N oS oBEms LI
REHESRHL -0 {48 5° (BH—-84. 8434

@ Most of the maxims of justice current in the world, and
commonly appealed to in its transactions, are simply
instrumental to carrying into effect the principles of justice
which we have now spoken of,  That a person is only
responsible for what he has done «o?:ﬁ:.z? or could
voluntarily have avoided; that it is unjust to condemn
any person unheard; that the punishment ought to be
proportioned to the offence, and the like, are maxims
intended to prevent the just principle of evil for evil from
being perverted to the infliction of evil without that
justification, Thell greater part of these common maxims
have come into use from the practice of courts of justice,
which have been naturally led to a more complete recognition
Y@and elaboration than was likely to suggest itself to others,
of the rules necessary to enable them to fulfil their double
function, of inflicting punishment when due, and of awarding

to each person his right, (91—92 . 257)
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@ That first of judicial virtues, impartiality, is an obligation
f\om justice, partly for the reason last mentioned; as being
a necessary condition of the fulfilment of the other
obligations of justice, But this is not the only source
of the exalted rank, among human obligations, of those
maxims of equality and impartiality, which, both in
popular estimation and in that of the most enlightened,
are included among the precepts of justice, In one point
of view, they may be considered as corollaries from the

principles already laid down, If it is a duty to do to each

according to his deserts, returning good for good as well

WRWEK J.S. Mill, Utilitarianism BE (1] - R

as repressing evil by evil, it necessarily follows that we
should treat all equally well (when no higher duty forbids)
who have deserved equally well of us, and that society
should treat all equally well who have deserved equally
well of it, that is, who have deserved equally well absolutely,
This is the highest abstract standard of social and distrib-
utive justice; towards which all institutions, and the
efforts of all virtuous citizens, should be made in the
utmost possible degree to converge. But this great moral
duty rests upon a still deeper foundation, being a direct
emanation from the first principle of morals, and not a mere
logical corollary from secondary or derivative doctrines,
It is involved in the very meaning of Ultility, or thel
Greatest-Happiness m.ls&Em.‘T‘ That principle is a mere
form of words without rational signification, unless one
person’s happiness, supposed equal in degree (with the
proper allowance .made for kind), is counted for exactly
as much as another’s,  Those conditions being supplied,
Bentham’s dictum, ‘everybody to count for one, nobody
for more than one,” might be written under the principle
of utility as an explanatory commentary.*  The equal
claim of everybody to happiness in the estimation of the

moralist and the legislator, involves an equal claim to all
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107



WK 1. S. Mill, Utilitarianism W% (1] - )

the means of happiness, except in so far as the inevitable
conditions of human life, and the general interest, in which
that of every individual is included, set limits to the
maxim; and those limits ought to be strictly construed.

As every other maxim of justice, so this, isllby no means
applied or held applicable universally; on the contrary,
as I have already remarked, it bends to every person’s
ideas of social expediency, But in whatever case it is
deemed applicable at all, it is held to be the dictate of
justice,  All persons are deemed to have a right to
equality of treatment, except when some recognised social
expediency requires the reverse, And hence all social
inequalities which have ceased to be considered expedient,
assume the character HHX of simple inexpediency, but of
injustice, and appear so tyrannical, that people are apt to
wonder how they ever could have been tolerated; forgetful
that they themselves perhaps tolerate other inequalities
under an equally mistaken notion of expediency, the correc-
tion of which would make that which they approve seem
quite as monstrous as what they have at last learnt to
condemn.  The entire history of social improvement has
been a series of transitions, by which one custom or

institution after another, from being a supposed primary

10 (1 HKRED
necessity of social existence, has passed into the rank of
an universally stigmatized in- i justice and tyranny, So it
has been with the distinctions of slaves and freemen,
nobles and serfs, patricians and plebeians; and so it will
be, and in part already is, with the aristocracies of colour,

race, and sex, (92—95 - 257—259)
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It appears from what has been said, that justice is a
I\ -

which,

collectively, stand higher in the scale of social utility,

name for certain moral requirements, regarded
and are therefore of more paramount obligation, than any
others; though particular cases may occur in which some
other social duty is so important, as to overrule any one
of the general maxims of justice, Thus, to save a life,
it may not only be allowable, but a duty, to steal, or
take by force, the necessary food or medicine, or to kidnap,
and compel to officiate, the only qualified medical practi-

tioner, In such cases, as we do not call anything justice
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which is not a virtue, we usually say, not that justice

must give way to some other moral principle, but that

110 (THRK
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what is just in ordinary cases is, by reason of that other
principle, not just in the particular case, By this useful
accommodation of language, the character of indefeasibility
attributed to justice is kept up, and we are saved from

the necessity of maintaining that there can be laudable

injustice, (95 - 259)
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Q The considerations which have now been adduced resolve,

/\H conceive, the only real difficulty in the utilitarian theory

of morals, It has always been evident that all cases of
justice are also cases of expediency: the difference is in
the peculiar sentiment which attaches to the former, as
contradistinguished from the latter, If this characteristic
sentiment has been sufficiently accounted for; if there is no
necessity to assume for it any peculiarity of origin; if it
is simply Il the natural feeling of resentment, moralized by
being made coextensive with the demands of social good;
and if this feeling not only does but ought to exist in
all the classes of cases to which the idea of justice
corresponds; that idea no longer presents itself as a
stumbling-block to the utilitarian ethics, Justice remains
the appropriate name for certain social utilities which are
vastly more important, and therefore more absolute and
imperative, than any others are as a class (though not
more so than others may be in particular cases); and
which, therefore ought to be, as well as naturally are,
guarded by a sentiment not only different in degree, but

also in kind; distinguished from the milder feeling which

110



attaches to the mere idea of promoting human pleasure or
convenience, at once by the more definite nature of its
commands, and by the sterner character of its sanctions,

(95—96 - 259)
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