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w1 PIERSON v. POST.
Supreme Court of New York, 1805. 3 Caines 175, 2 Am. Dec. 264.

The cause was argued with much ability by the counsel on both sides, and presents for our decision a novel and nice question. It is
admitted that a fox is an animal fersz naturse, and that property in such animals is acquired by occupancy only. These admissions
narrow the discussion to the simple question of what acts amount to occupancy, applied to acquiring right to wild animals.

If we have recourse to the ancient writers upon general principles of law, the judgment below is obviously erroneous. Justinian’s

Institutes, lib. 2, tit. 1, s. 13, and Fleta, lib. 3, c. 2, p. 175, adopt the principle, that pursuit alone vests no property or right in the




huntsman; and that even pursuit accompanied with wounding, is equally ineffectual for that’ purpose, unless} the animal be actually
taken. The same principle is recognized by Bracton, lib. 2, ¢. 1, p. 8. )

Puffendorf, 1ib. 4, c. 6, §§ 2 and 10, defines occupancy of beasts ferse naturz, to be the actual corporal possession of them, and Bynkershock -
is cited as coinciding in this definition. It is indeed with hesitation that Puffendorf affirms that a wild beast mortally wounded, or greatly
maimed, cannot be fairly intercepted by another, whilst the pursuit of the person inflicting the wound continues. The foregoing author-
ities are decisive to show that mere pursuit gave Post no legal right to the fox, but that he became the property of Pierson, who inter-
cepted and killed him.--

2] LEVINE V. BLUMENTHAL
Supreme Court of New Jersey
117 N.J.L. 23, 186 A. 457 (1936)

It is not suggested that the primary contract under consideration was of a class which may not lawfully be modified by parol, except
to the extent that the substituted performance has been actually and fully executed and accepted; and we are not therefore called upon
to consider that question......Thé point made by respondent is that the subsequent oral agreement to reduce the rent is nudum pactum
and therefore created no binding obligation.

It is elementary that the subsequent agreement, to impose the obligation of a contract, must rest upon a new and independent con-
sideration. The rule was laid down in very early times that even though a part of a matured liquidated debt or demand has been given
and received in full satisfaction thereof, the creditor may yet recover the remainder. The payment of a part was not regarded in law
as a satisfaction of the whole, unless it was in virtue of an agreement supported by a consideration......Jt has been criticized, at least
in some of its special applications, as “mediaeval” and wholly artificial—one that operates to defeat the “reasonable bargains of business
men.” See Professor Ames’ Treatise entitled “T'wo Theories of Consideration,” in 12 Harvard Law Review, 515, 521......But these strictures

are not well grounded. They reject the basic principle that a consideration, to support a contract, consists either of a benefit to the pro-
misor or a detriment to the promisee—a doctrine that has always been fundamental in our conception of consideration. It is a principle,
almost universally accepted, that an act or forebearance required by a legal duty owing to the promisor that is neither doubtful nor
the subject of honest and reasonable dispute is not a sufficient consideration. Williston on Contracts (Rev. Ed.) Sections 103b, 120, 130;

American Law Institute, Contracts § 76; Anson on Contracts (Turck Ed.) pp. 229, 234 et seq.
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Yet any consideration for the new undertaking, however insignificant, satisfles this rule. Coast National Bank v. Bloom, 113 N.J. Law-
597, 174 A. 576, 578, 95 A.L.R. 528. For instance, an undertaking to pay part of the debt before maturity, or at a place other than
where the obligor was legally bound to pay, or to pay in property, regardless of its value, or to effect a composition with creditors by
the payment of less than the sum due, has been held to constitute a consideration sufficient in law. The test is whether there is an ad
ditional consideration adequate to support an ordinary contract, and consists of something which the debtor was not legally bound to do
or give......

And there is authority for the view that, where there is no illegal preference, a payment of part of a debt, “accompanied by an agree-
ment of the debtor to refrain from voluntary bankruptcy,” is a sufficient consideration for the creditor’s promise to remit the balance
of the debt. But the mere fact that the creditor “fears that the debtor will go into bankruptey, and that the debtor contemplates bank-
ruptey proceedings” is not enough; that alone does not prove that the creditor requested the debtor to refrain from such proceedings.

Melroy v. Kemmerer, 218 Pa. 381, 67 A. 699, 11 L.R.A. (N.S.) 1018, 120 Am. St. Rep. 888. See Williston on Contracts (Rev. Ed.) §120,
and cases cited in footnote.

The cases to the contrary either create arbitrary exceptions to the rule, or profess to find a consideration in the form of a new under-
taking which in essence was not a tangible new obligation or a duty not imposed by the lease, or, in any event, was not the price
“pargained for as the exchange for the promise” (see Coast National Bank v. Bloom, supra), and therefore do viclence to the funda-
mental principle. They exhibit the modern tendency, especially in the matter of rent reducations, to depart from the strictness of the
basic common-law rule and give effect to what has been termed a “reasonable” modification of the primary contract......

So tested, the secondary agreement at issue is not supported by a valid consideration; and it therefore created no legal obligation
General economic adversity, however disastrous it may be in its individual consequences, is never a warrant for judicial abrogation of
this primary principle of the law of contracts.

It remains to consider the second contention that, in so far as the agreement has been executed by the payment and acceptance of
rent at the reduced rate, the mscmsaﬁmm performance mnga,m. regardless of the want of consideration. This is likewise untenable. Ordi-
narily, the actual performance of that which one is legally bound to do stands on the same footing as his promise to do that which he

is legally compellable to do. Anson on Contracts (Turck Ed.) p. 234; Williston on Contracts (Rev. Ed.) sections 130, 130a. This is a co-

rollary of the basic principle. Of course, a different rule prevails where bona fide disputes have arisen respecting the relative rights and

duties of the parties to a contract, or the debt or demand is unliguidated, or the contract is wholly executory on both sides. Anson on




Contracts (Turck Ed.) pp. 240, 241,

It is settled in this jurisdiction that, as in the case of other contracts, a consideration is essential to the validity of an accord and

satisfaction. Haynes Auto Repair Co. v. Wheels, Inc., supra; Decker v. Smith & Co., supra; Union Cleaners & Dyers, Inc., v. Zeidman,
113 N.J. Law, 86, 172 A. 546. On reason and principle, it could not be otherwise. This is the general rule. 1 Am. Jur. 235. The cases
cited by appellant, Long v. Hartwell, supra; Halpern v. Shurkin, supra, and Frank Wirth, Inc., v. Essex Amusement Corporation, supra,
are not in point. It results that the issue was correctly determined.

Judgment affirmed, with costs.
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