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Stability and Flexibility
in the Law and Categorization*

Naoko WAKE

The United States Congress passed the Americans with Disabilities Act of 1990
(“ADA”) in order to protect individuals who could not seek redress under other
statutes, which had previously been enacted to prohibit discrimination based on
race, color, national origin, sex, religion, or age.! One of the causes of action set
forth by the ADA is discrimination by employers for not providing reasonable
accommodations to employees or potential employees with disabilities. How-
ever, the standard of reasonable accommodation has been a source of dispute
among courts as the definition of the standard is not easily attainable.

This article will regard the standard of reasonable accommodation as a
category and use it to portray the tension in the American legal system between
and within different players in constructing the category. It will be laid out that
categorization of perhaps supposedly rigid legal standards and rules are in fact
subject to constant restructuring by different parties. Another reason categories
of legal standards and rules are at struggle is that legal decision makers strive
to keep balance between the dual goals of structural stability and flexibility to

adapt to new situations.

1. The ADA

Title T of the ADA prohibits employers from discriminating against a qualified
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individual on the basis of disability in job application procedures, hiring, ad-
vancement, discharge of employees and other terms, conditions, and privileges
of employment.> “Disability” means a physical or mental impairment that
substantially limits one or more major life activities of an individual, a record of
such an impairment, or being regarded as having such an impairment.® “Quali-
fied individual” is defined as “an individual who, with or without reasonable
accommodation, can perform the essential functions of the employment position
that such individual holds or desires.” * The ADA also provides that “not mak-
ing reasonable accommodations to the known physical or mental limitations
of an otherwise qualified individual with a disability who is an applicant or
employee” is discrimination, unless the employer “can demonstrate that the ac-
commodation would impose an undue hardship on the operation of the business”
of such an employer.?

Since the enactment of the ADA, plaintiffs who brought suit under the stat-
ute were hindered by the first stage question of coverage: whether the plaintiffs
had disabilities covered by the statute. This all changed with the enactment of
the ADA Amendment Act of 2008 (“ADAAA”), which expressly rejected the
Supreme Court’s narrow views on what constituted covered disabilities® and
directed courts to interpret the definition of disability broadly. Now that the
burden of meeting the disability criteria is greatly reduced for many plaintiffs,
the next focus for those with disabilities, who wish for their employers to make
their working conditions and environment more reachable but have been denied
such measures, is to prove that they were denied “reasonable accommodation”
by their employers.’

However, the case law on the issue of discrimination based on denial of rea-
sonable accommodations is far from being mature, precisely because many of the
plaintiffs before the ADAAA could not go passed the question of whether they had
the disabilities within the meaning of the act.® The following section will examine

the language of the ADA provision in question and other law for illustration.
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2. The Texts

The problems with the jurisprudence surrounding reasonable accommodation
begin with the definition of reasonable accommodation, or the lack of it. No-
where in the text of the ADA can one find a precise definition for “reasonable
accommodation.” To show the recurring problems with the term “reasonable,”
Black’s Law Dictionary refers to writing by Patrick Devlin, a British judge: “In
one sense the word [reasonable] describes the proper use of the reasoning power,
and in another it is no more than a word of assessment. Reasoning does not help
much in fixing a reasonable or fair price or a reasonable or moderate length of
time, or in estimating the size of a doubt.” In the present case, the ADA’s sec-

tion that supposedly defines “reasonable accommodation” reads as follows:

(9) Reasonable accommodation

The term “reasonable accommodation” may include —

(A) making existing facilities used by employees readily accessible to
and usable by individuals with disabilities; and

(B) job restructuring, part-time or modified work schedule, reassignment
to a vacant position, acquisition or modification of equipment or devices,
appropriate adjustment or modifications of examinations, training ma-
terials or policies, the provision of qualified readers or interpreters, and

other similar accommodations for individuals with disabilities. '

The Congress only lists some instances of what may be included as the meaning
of the term “reasonable accommodation” without a definition as such or factors
to be taken into account and how much weight should be given to the factors.!
As a result of this framework, courts vary in their interpretations of what is “rea-
sonable accommodation.”

With respect to “undue hardship,” a companion standard of “reasonable
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accommodation,” it is defined in the statute as “an action requiring significant
difficulty or expense, when considered in light of the factors set forth in sub-
paragraph (B).”'? Subparagraph (B) in turn lays out that some factors being
considered should include “the nature and cost of the accommodation,” “the

99 <.

overall financial resources of the facility,” “the number of persons employed at
such facility,” and some others.!> While the definitional scheme of the “undue
burden” still cannot escape a listing of examples with the use of the phrase “fac-
tors to be considered include,” the Congress does provide some sort of definition
of “undue burden” in subsection (A). Nonetheless, the definition is not detailed
enough that courts have struggled, along with “reasonable accommodation,” on
the meaning and applications of “undue burden” to the facts before the courts.

Another illustration, though unrelated to the ADA, involves the Admin-
istrative Procedures Act of the United States (“APA”)."* “Agency” is defined
as “each authority of the Government of the United States” which “does not
include” the Congress, the courts of the United States, the government of the
District of Columbia, and others. The statute does not define “authority,” and
uses the method of listing authorities that are not “agencies.”" This is a case of
listing non-members to help conceptualize a category. The language of the APA
is comparable to the language of the ADA in that they both circumvent detailed
definitions and instead resort to lists of instances, whether by listing specific
instances that are included in the term or by listing instances that are excluded.

Finally, one might recall that the United States government is a government
of enumerated powers. The authorities of the three branches of the ferderal gov-
ernment are listed in the first three articles of the Constitution.

As seen so far, the scheme of listing instances to help determine meanings of
legal standards is not too rare with respect to the Constitution and legislations,
which might be seen from the general public with an impression of precision
with detailed definitions. Among the legal texts introduced, the following sec-

tions will concentrate on the provision of the ADA which requires employers to
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provide “reasonable accommodation” for individuals with disabilities.
3. Reasonable Accommodation as a Category

The scheme of listing instances to describe a term may jog the memory of those
who study categorization and cognition. Wittgenstein, in describing the struc-
ture of the category GAME, stressed that it could not be defined in terms of
necessary and sufficient features, as was most important to the “classical” theory,
but that one must learn it by way of similarities between individual examples.
What linked the members of a category were criss-crossings of attributes, the
relationships of which were phrased as family resemblances.'¢

The interest of linguists in categorization and language use has been capsu-
lized by Labov at the outset: “If linguists can be said to be any one thing it is the
study of categories: that is, the study of how language translates meaning into
sound through the categorization of reality into discrete units and sets of units.”"’
Living organisms use categorization to reduce infinite items in the world to man-
ageable proportions.'®

One of the most notable theories of categorization is the prototype theory.
People are said to conceptualize things in terms of good examples, which work
as cognitive reference points for the categorization of new members.!” Moreover,
the concept of family resemblance can help explain membership of peripheral
examples which have only one or a few similarities with other examples.”

A note should be made about levels of categorization at this point. The
category of REASONABLE ACCOMMODATION has the characteristics of
superordinate categories. That is to say, when people categorize entities in
the world, they make a choice between categories on different levels.?!' Su-
perordinate categories such as FURNITURE and VEHICLE are not the most
cognitively and linguistically salient, but they are considered to have mainly
two advantages. One is that superordinate categories highlight the function or

purpose of the category.? VEHICLE is a superordinate category compared to
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CAR or BUS, and the category VEHICLE is useful in highlighting the function
of moving people or things from one place to another> REASONABLE AC-
COMMODATION, though the precise definition is difficult to extract, can be
considered to highlight the function of the provision that demands employers to
react responsibly and affirmatively? to adapt to the differences employees bring
to the workplace. Furthermore, another advantage of a superordinate category is
that it can be extended flexibly.>® A large number of categories can be assembled
under one label “for easy handling.” ?¢ “Part-time or modified work schedules”
is an example in the text of the ADA and a category included in REASONABLE
ACCOMMODATION. Instances of “part-time or modified work schedules”
could be “working for six hours a day” or “working for ten hours in the office
and ten hours telecommunicating in a week.” Without rigid defining features,
various instances can fall under one convenient label of REASONABLE AC-

COMMODATION.

4. Stability and Flexibility

It has been shown that some legal standards can be said to be understood with
reference to individual instances. However, it is not to say that defining legal
standards and rules are unimportant. Legislators and judges are said to be called
to draw boundaries of legal categories in order to give proper notice to the soci-
ety. In the case of an attorney, one must find the location of the category bound-
ary in order for her client to be categorized within a verdict of “not guilty,”
for example. However, in civil law rather than criminal law, general standards
are purposefully adopted in some statutes “to cover a multitude of situations
that cannot practicably be spelled out in detail or even foreseen.” ?’ It would be
too inconvenient to draw up an amendment proposal, debate it in both houses
of the Congress, send it to the president of the United States and finally enact a

new amended law every time a new or unexpected situation arises. Benjamin

(6) — 287 —



Cardozo, who later served on the Supreme Court of the United States, wrote
about the dual goals of law while sitting on the New York Court of Appeals: “No
doubt the ideal system, if it were attainable, would be a code at once so flexible
and so minute, as to supply in advance for every conceivable situation the just
and fitting rule.” (Emphasis added).?® Therefore, ideal law should be “both suf-
ficiently flexible to accommodate new cases as they arise and sufficiently rigid to
maintain its predictive power.” * Interestingly, the two goals of law between the
balance of which legal decision makers struggle are the same as the advantages
of prototype categories laid out by a linguist: “(P)rototypical categories are emi-
nently suited to fulfill the joint requirements of structural stability and flexible
adaptability.” 3

In the case of the ADA provision in relation to categorization, it is very
likely that the instances listed in the provision were meant to serve as reference
points for relevant parties. In other words, the job of the Congress here was to
consciously create good members of REASONABLE ACCOMMODATION,
so that parties in interest can assimilate their own situations of accommoda-
tion to these members. Instances that have similarities with the good members
could, in practice, lose their status of REASONABLE ACCOMMODATION
due to the special circumstances of the employer, or its “undue hardship,” as is
suggested by the language ‘“reasonable accommodation” may include.”” (Em-
phasis added).’! However, this does not change the initial status of the instances
provided in the provision as reference points for the parties in interest.

In addition to the examples set forth in statutes, precedents serve as reference
points for players in the legal system. An attorney, after studying the text of the
statute, identifies the legal rules of one or more prior cases that interpreted the
statute and decides whether they have facts similar to or different from her cli-
ent’s case. If the attorney decides that the facts are similar, then she concludes
that the client’s situation should have the same result as the precedents and pres-

ents the argument to the court.> The court examines the precedents and their un-
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derlying policies as to whether the precedents are controlling. Thus, at the very
core of legal reasoning is category extension by assimilation. The precedents
serve as reference points for attorneys and judges as interpreters of statutes and
case law. Reason by analogy allows categories of legal rules to extend flexibility
to adapt to new situations.

In has been illustrated that in analogical reasoning, legal rules to be followed
should be determined. In an assimilation process, lawyers use policy consider-
ations, policies being promoted by legal rules,” in their construction of a cate-
gory. Legal decision makers employ policy judgments in achieving “conceptual
coherence” * and consequently stability within a category. Both policies and
the similarities to the examples in the ADA and prior cases can be considered
important to the realization of the stability and flexibility of the categorization of

REASONABLE ACCOMMODATION.

5. Strategic Constructions of a Category

Whereas the starting point was the list of instances given by the Congress, the
category of REASONABLE ACCOMMODATION turns out to have many
phases. Depending on the positions of the language users to this category, and
even in the head of a single person, the category’s inner structure changes.”> The
Congress as the lawmaking body initially created the category of REASON-
ABLE ACCOMMODATION with a daring policy of achieving equal oppor-
tunity for people with disabilities in the United States. It can be guessed that it
made the choice of not having a definition in order to encourage membership
to a wide variety of and unforeseen accommodations in the future. Having too
much flexibility has a risk of not being a legal standard at all and hence a risk of
instability, however. Therefore, the Congress used the list of instances to guide
individuals with disabilities, their employers, and courts into identifying new

instances surrounding them in furtherance of the policy.
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Courts, faced with specific facts before them, look to the language of the
statute and the legislative intent, or the legislative policy. Proper policy deci-
sions bring about coherence and stability to the category. Coherence will help
the predictability of law and avoid their decisions from being overturned by
higher courts and consequently help become precedents, and therefore reference
points, for future cases. As for plaintiffs and defendants, they have different
ultimate goals in the formulation of the REASONABLE ACCOMMODATION
category: plaintiffs to gain employment or continue to be employed while en-
joying the proposed accommodations, and defendants to deny the accommoda-
tions. A plaintiff tries to assimilate or distinguish her situation with the facts of
the precedent which is an example of REASONABLE ACCOMMODATION
and insists on the same legal result if the precedent is favorable to her case. The
defendant, on the other hand, finds the facts of the second case different from
those of the prior case if the prior case had a consequence in favor of the plaintiff
and insists that its rule should not be followed. As one can see, players in the
legal system struggle amongst different goals and policies.

Language users in the legal system can be considered to reorganize catego-
ries so that policies and similarity to examples are employed as determinants
of the categories. Without rigid definitions in statutes, courts will nonetheless
conduct policy considerations while guided by the examples afforded by the
Congress and by case law in order to bring about a stable and flexible system.
Categories of legal standards and rules are subject to tension due to the pressures
legal decision makers are placed under in order to realize law which is both
stable and at the same time adaptable to changes. Moreover, different parties
with different roles * construct categories varyingly. Whether judges, attorneys
or lay persons, language users restructure categories strategically for the purpose

of achieving their goals.
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6. Locating the Category Boundary

As it has been shown above, the language of the ADA provides no definition for
“reasonable accommodation,” and it only lists examples of the category. How-
ever, courts and lawyers cannot just leave it at that. REASONABLE ACCOM-
MODATION is, after all, created by legislators with the determination that the
U.S. government should assume a leading role in the fight against discrimination
on individuals with disabilities.”’” In accordance with the intent of the legislation,
a court must discern and adjudicate on, and a lawyer must prove, the elements
of the cause of action, namely, discrimination against her client on the basis of
denial of “reasonable accommodation.” On the defense side, the attorney must
put forward an effective defense to the charge, which is proving the existence
of an “undue hardship,” as discussed below. In other words, legal experts must
find “the location(s) of boundar(ies)” *® around the REASONABLE ACCOM-
MODATION and the UNDUE HARDSHIP categories.

Not surprisingly, courts’ attempts to determine the definition of REASON-
ABLE ACCOMMODATION have not been uniform, particularly because US
Airways, Inc. v. Barnett (“US Airways”),” the Supreme Court case that decided
on the merits of the issue of reasonable accommodation, ended up leaving little
guidance for lower courts. In that case, Barnett suffered from a back injury and
resorted to his seniority rights for an assignment of a mailroom position, which
was physically less demanding. The plaintiff’s request was denied. As cited
earlier, ADA forbids not making reasonable accommodation for an otherwise
qualified individual with a disability, unless the covered entity can show that
the accommodation would inflict “an undue hardship on the operation of the
business.”* At the center of the confusion lies the existence of dual categories
REASONABLE ACCOMMODATION and UNDUE HARDSHIP.

The analyses of the categories REASONABLE ACCOMMODATION and
UNDUE HARDSHIP are such that the differences are not easily drawn. The
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Supreme Court in U.S. Airways rejected a simple reading of “reasonable ac-
commodation” that it only concerned the effectiveness of the accommodation in
achieving the individual’s participation in the workforce.*! The rejected reading
was the same as the position taken by the plaintiff in U.S. Airways.** In other
words, to this plaintiff, reasonable accommodations only concerned the ben-
efits to the employee and not the costs borne by the employer. Otherwise, the
plaintiff argued, the terms “reasonable accommodation” and “undue hardship”
become “virtual mirror images,” if they both involved an inquiry into the costs
assumed by the employer.®® If the employee had to consider the costs borne
by the employer in accommodating the employee’s disability, that would, in
effect, make the employee prove an absence of hardship.* The plaintiff made
his utmost effort trying to convince the Court about the location of the category
boundaries of the two concepts and that the accommodation he sought was with-
in the REASONABLE ACCOMMODATION boundary. The plaintiff argued
that the accommodation was “inside” the category, and the defendant insisted
that it was “outside.”** They both advanced their theories of policy to support
their respective goals.

To the plaintiff’s avail, the Supreme Court opinionated that the terms were
not in fact mirror images. The Court also rejected the defendant’s theory, though
what rule the Court adopted is not apparent from the text of the opinion: “(A)
demand for an effective accommodation could prove unreasonable because of its
impact, not on business operations, but on fellow employees—say because it will
lead to dismissals, relocations, or modification of employee benefits.”(Emphasis
added).*® This seems to mean that “reasonable accommodation” includes
considerations of costs inflicted on other fellow employees, although a question
remains as to the considerations of the costs which employers must bear. The
Supreme Court is also unclear as to the analysis of “undue burden.”*

The Supreme Court, without clearly defining “reasonable accommodation”

and “undue burden,” camouflages the problem with the issue of who bears the
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burden of proof, which, nonetheless, is equally important. Without deciding on
the contents of “reasonable accommodation” and “undue burden,” the Court
held that a plaintiff must prove an accommodation is reasonable “ordinarily or in
the run of cases.” *® The burden that the plaintiff is required to bear is a burden
of production,* upon satisfaction of which the burden shifts to the defense. The
employer then must satisfy the burden of persuasion as to its “undue hardship”
in the particular circumstances.™® However, without clarifying what analyses are
necessary to prove “reasonable accommodation” and “undue burden,” the deci-
sion on the issue of the burden of proof only solves part of the problem.

On the other hand, the U.S. Court of Appeals for the Second Circuit, in the
case cited by the Supreme Court, may seem to have given up on distinguishing
the locations of the boundaries of the two categories. The court in Borkowski
v. Valley Central School District (“Borkowski”) has held, “the defendant’s bur-
den of persuading the factfinder that the plaintiff’s proposed accommodation
is unreasonable merges, in effect, with its burden of showing, as an affirmative
defense that the proposed accommodation would cause it to suffer an undue
hardship.” (Emphasis added).”! Faced with two seemingly similar analyses, the
difficulty in locating sharp boundaries around REASONABLE ACCOMMO-
DATION and UNDUE HARDSHIP has been a continued problem for judges
hearing the ADA reasonable accommodation cases.” Even prominent judges
struggle with determining the locations of boundaries and with the risk of not

being able to do it well.

7. Conclusion

The ADA provides legal recourse for many Americans with disabilities, and
the legal rule of reasonable accommodations is ever more important now that
some other issues of the ADA have been largely solved. However, courts have

varied in their precise rules to be applied to individual facts before them, due to
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the difficulty in constructing REASONABLE ACCOMMODATION based on

defining features. The Congress and courts struggle with determining the most

desirable standards and rules in realization of law which is stable and at the same

time flexible in society. As a result of the struggle, variance occurs from one

legal decision making institution to another and even within the same institution.

Furthermore, the variance in the structures of the category can also be attributed

to the fact that different parties play different roles in the legal system. The

seemingly same category is restructured by different players in the U.S. legal

system as language users. Legal categories with supposedly concrete defini-

tions, after all, are constantly subject to restructuring.
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U.S. Airways, Inc. v. Barnett, 535 U.S. 391 (2002).

Borkowski v. Valley Central School District, 63 F.3d 131 (2d Cir. 1995).
Contrary to his admission perhaps of his failure to locate boundaries, Judge
Guido Calabresi who wrote the opinion of Borkowski is more detailed
and insightful than the Supreme Court in his analyses of “reasonable
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accommodation,” “undue burden,” and the burden of proof.
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