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Tribal Society and Customary Law
——The Case of the Eastern Bantu——

w® O x #H E
Kunihiko Sakamoto

This paper aims to analyze diachronicly the customary law in tribal societies of Kenya.
In East Africa, there have been three important historical influences on law: (1) Bantu
migration and settlement, (2) Islamic contact and (3) European contact. During the first
period, Bantu tribal societies developed their original legal systems based on their own social
structures, especially on the age-set systems. From the late 7 th century (AD.) Islamic law,
the Shari’ah, had an impact on Bantu tribal customary law. Many African people living in
the coast side converted to Islam. This created conllict between tribal customary law and
Islamic law. Since the 19th century, new invaders came to East Africa from Europe. They
brought with them English law as an instrument of colonial rule. This spread rapidly over
East Africa, so various conflicts arose between tiribal customary law, lIslamic law and
English law.

Independence, in 1963, brought a new situation to the legal system in Kenya. The three
kinds of law, of different origin, have been unified in Kenyan State law. But this has not
meant that all of Bantu tribal customary law has been included. In my opinion, half of the
tribal law still exists and functions outside State law in tribal societies. Fig.3 indicates
such a situation. The *boundary” between Bantu tribal customary law, A,, and Kenyan
State law, B, is variable in shape. So this *boundary” represents the dynamics of traditional
legal systems in Eastern Bantu tribal societies.
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