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More De-Regulation or Re-Regulation? 
The Lessons for Media Policy from the 

Great East Japan Earthquake 
 
 

Yoshiharu Ichikawa 
 
 
Abstract 
The Great East Japan Earthquake has resulted in various implications for media regulation. 
The main framework for media regulation in Japan is based on partial regulation and 
dualism designed for maintaining media pluralism, while relying on market mechanism 
with mitigating barriers to entry and regulation on the concentration of ownership in 
accordance with digitization and a decrease in the scarcity of the radio spectrum. In an 
extreme and confused situation such as an earthquake, reliance on ‘one, absolute voice’ is 
sought, but this necessarily leads to restrictions on freedom of speech by the authorities. 
The earthquake challenged the resilience of media policy, which is inclined to pave the way 
for the normative concept of the marketplace of ideas, and requires a reassessment of its 
orientation. The situation of both supply side and citizen/user side will be examined with 
surveys observed just after the earthquake. How its intended aims and philosophy have 
functioned through the disaster will be clarified and the new direction of media policy in a 
convergent era will be induced. 
 
I. Introduction 
 
The purpose of this article is to review how media regulation in Japan functions, 
particularly in light of the experience following the occurrence of the Great East Japan 
earthquake,1 as well as to foresee future media regulation from the standpoint of this 
experience and its resultant implications. This extreme incident has revealed to us the 
various limitations and potentials of current media regulation in Japan. Among these, media 
pluralism will be selected for examination in this article, since this is considered to be one 
of the fundamental premises of a democratic society2 and has recently been the target of 
discussion around the world, including in Japan, upon the advent of the era of convergence.3 
Moreover, it is possible to test media pluralism in an extreme and confused situation where 
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reliance on ‘one, absolute voice’ is sought, but necessarily leads to restrictions on freedom 
of speech by the authorities. 

The structure of the discussion is therefore as follows:  
Firstly, the features of the framework of media regulation in Japan will be examined and its 
underlining principles will be clarified. Second, the challenges to this framework by the 
Great East Japan Earthquake will be observed from both the supply side and citizen or user 
side. This will reveal various implications for considering the limitations and potential of 
media regulation. Next, a new orientation will be sought not by a traditional constitutional 
law approach but by a newly emerging competition law approach under the inclination of 
de-regulatory reform. Finally, the discussion will be concluded with reference to an 
example from the UK and a theory in Japan for future policy design. 
 
II. Framework of Media Regulation in Japan 
 
1. Basic Principles 
 
In Japan, the features of the regulation of traditional media (television, radio and 
newspaper) are dualism and partial regulation.4 While the duopoly of public service 
broadcaster (PSB) and commercial broadcasters is established mainly for terrestrial 
television and local radio for the reason of scarcity of radio spectrum, there is no regulation 
of newspapers.5 In addition, as for television and radio, commercial broadcasters are 
mainly funded by advertisements, and the PSB, i.e. NHK (Nippon Hoso Kyokai: Japan 
Broadcasting Corporation), is funded by a receiving fee.6 As for the newly emerged 
Internet, no specific TV-like regulations on contents have been introduced but general 
obligations on the Internet service providers (ISPs) are imposed in the context of 
telecommunications regulation, mainly based on privacy of communications.7 This system 
is aimed at offering people pluralistic and quality information for a democratic society by 
fostering “journalistic competition.”8 In Europe, the presence of the PSB and dualism itself 
is considered to strengthen pluralism9 and this kind of thinking can also be applied to 
Japan. 

Conceptually, media pluralism, an essential element for the right to information and 
freedom of expression, is mostly meant as plurality of ownership (supply side), but it also 
implies citizen access to a variety of information sources, opinions, voices, and so on for 
opinion formation (citizen or user side).10  

The rationale for media regulation to maintain plurality in Japan is justified 
normatively by two similar pillars: variety of opinions or information and the rights to 
information, both leading to the maintenance of a democratic political process.11 The 
concept of media pluralism is generally realized, and therefore analyzed, according to two 
normative approaches, even if the legal framework differs in each jurisdiction: One is based 
on competition and freedom of choice, the other emphasizes a broader defense of 
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‘principled pluralism.’12 The former is often covered by competition policy, but how this 
policy can lead to a marketplace of ideas differs depending on whether the focus is on 
consumer welfare or freedom of choice and economic freedom. The latter is usually dealt 
with by the rights-based discussion of freedom of speech, which is connected to the public 
sphere theory supported by Habermas.13 In reality, accommodation of these approaches is 
observed in actual regulations and, for instance, in Germany, that hybrid concept has 
‘triggered a tension between two regulatory philosophies both of which aim to secure 
institutions in the Federal Republic: specific broadcasting regulation for cultural, social and 
political purposes; and economic regulation in the name of the free market.’14  
 
2. Attention to Chilling Effects – Features of Japan’s Regulation 
 
Even if the pure concept of the marketplace of ideas, where the first priority is no 
intervention against speech, is applied, there can still be basic requirements for the proper 
working of the market. Critics of the public sphere theory also admit the remaining 
rationale for public intervention, which is linked to externalities and ‘citizenship’ 
concerns.15  However, the Japanese constitution has paid much more attention to chilling 
effects and has not positively constructed the enforcement framework for media policy, 
such as ‘co-regulation,’ as other European countries have, and more discussion to 
accommodate this will be needed. This strict stance might be appraised for freedom of 
expression or in terms of market-based regulation, but this brings about ambiguous situation 
as Sogabe rightly describes,16  
 

‘In Japan, there are tendencies to avoid co-regulation because it is 
regarded as part of the traditional control system of the government. On 
the other hand, self-regulation does not work because it is induced by an 
ambiguous independent committee guided by administrative advice or 
government reports.’ 

 
3. Principles Maintained in the Era of Convergence 
 
The above underlining principles in Japan also apply to the amendments for a converged 
situation where the boundaries between broadcasting and the Internet are obscure. 

In the EU and the US, corresponding to the emergence of these situations, various 
measures are already being adopted. 17  In the EU, the definition of broadcasting or 
broadcasting companies was changed to adapt to the converged era and a 
technology-neutral definition was sought.18 Under this framework, for example, in the UK, 
the boundaries of television regulations were adjusted to include audiovisual media 
services.19  In the US, the definition of the “broadcast” remains the traditional one, 
“transmission via radio frequency,” but due to the penetration of cable and satellite systems, 
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the US Federal Communications Commission (FCC) has taken various measures to make a 
level-playing field among the medium.20 

The situation in Japan differs from both of these jurisdictions. The regulatory 
framework of the media themselves is still fundamentally based on the medium. For 
instance, the concept of “main terrestrial broadcasting” is connected to the allocation of 
radio waves, and this feature separates the level of content regulation.21 According to the 
2010 amendments, the definition of the term “broadcasting” itself was changed to 
“telecommunications communication intended to be received directly by the general 
public”22 from “radio communication intended to be received directly by the general 
public.” Originally, this amendment was intended to be an EU-like converged system, 
where the level of regulation depends upon the “impact on society,” but the proposed 
wide-ranging criterion was heavily criticized for fear of chilling effects caused by the 
authorities’ enforcement. As a result, the fundamental reasoning remained the allocation of 
radio waves despite the fact that spectrum scarcity is decreasing. 

In addition, this amended definition is not applied to the PSB and traditional 
“broadcasting” by radio communication is still the main remit for “domestic basic 
broadcasting” in the PSB’s mission. On the contrary, in Europe, many countries have 
proceeded with the discussion on the extension of the remit of the PSB over the medium 
other than traditional broadcasting and the consequential effects that this has on the license 
fee.23 
 
4. Recent Developments and the Changing Landscape in Reality 
 
Under this framework, a number of de-regulations have occurred in the traditional 
television market. In the course of digital technology development in Japan, channels have 
increased through the emergence of broadcasting/communications satellites and scarcity has 
been mitigated. In that environment, “regulatory reform” was advocated by the 
neo-liberalist market approach and mitigating barriers to entry for a further open market and 
the introduction of Pay-TV were considered to be preferable in terms of utility in easing the 
restrictions of concentration of ownership. In addition, equivalents of traditional television 
like IPTV have penetrated and the regulations have been gradually changed. In this context, 
regulatory authorities have introduced a competition policy perspective. There has, however, 
been no significant application of the Antimonopoly Law in this field despite the remaining 
barriers to entry and the fact that there is no player to lose out.24 

Moreover, with this deregulation, media consumption has changed in reality. 
As recent surveys reveal, the share of traditional broadcasting in all media 

consumption is decreasing in Japan with the increase in time spent using the Internet.25 
Although time spent watching TV is stable, usage of the Internet/e-mail has been increasing 
dramatically since 2001. In addition, the younger generation tends to acquire information 
through the Internet instead of from traditional media and, in particular, one section of the 
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younger generation (age 16-30s, male/female) answered ‘almost none’ for television usage 
(ranging from 6 to 10%).26 In accordance with this trend, people’s perception of the main 
source of information has shifted from traditional media toward the Internet and the latter 
has acquired a share exceeding 25%. (‘Moderately through the Internet’ (19.3%) and 
‘Mainly through the Internet’ (7.2%)) This shift is similar to the diversification of media 
and devices observed in other countries.27 

In summary, the trend towards more market-based approach and increased use of the 
Internet has been observed. These changes imply that a dramatic transformation will occur 
in the traditional media industry in the near future. Some argue, therefore, that the days of 
traditional television news are numbered and online news based on new formats will 
prevail.28 

It was in this media environment that the March 2011 earthquake occurred. 
 
III. Challenges to the Framework of Media Regulation: the Great East Japan 

Earthquake 
 
The Great East Japan Earthquake has challenged the resilience of media regulation, whose 
potentials and limits were tested by various incidents and at various levels. Topics dealt 
with in this article are, of course, not exhaustive but the diverse nature of the phenomena 
has important implications. 

As already described, when it comes to discussing media pluralism, supply side 
(plurality of ownership) and the citizen or user side (access to a variety of information 
sources, opinions, voices, and so on for opinion formation) has to be recognized separately. 
In addition, surveys will be used to support the discussion. 
  
1. Supply Side: Plurality of Ownership 
 
1.1 Range of Real Choices 
 
One of the primal reasons for media regulation is to maintain a plurality of choices for the 
people, and its intended functions were tested by this earthquake. 

The reportage on the earthquake has revealed the power of the new media and 
reaffirmed that of the traditional media at the same time. Of the people polled, 43.2% saw 
the Internet as a source of information for the earthquake29 while about 10% of the younger 
generation does not watch television in their daily lives, as observed above.30 

On the earthquake, social media such as twitter played a certain role in disseminating 
detailed information and uniting the people.31 Simulcasting of television and radio on the 
Internet received much praise, especially from people who were not able to access the 
television, as reported by a number of journals.32 However, as a survey by one research 
institute shows,33 credibility increased in the traditional media whereas mixed results were 
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found for social media such as twitter (On social media, 13.4% of respondents said 
credibility increased, while 9% said it decreased).  

How have partial regulation and dualism preformed? Even if people are able to access 
various media for acquiring information, human beings have a limited ability to deal with 
several media services at the same time, and this also determines the media environment. 
Miller’s famous article teaches us our limitations on choice.34 35 Even if freedom of choice 
and multiple choices is guaranteed, the realistic range of choices is restricted and the 
meaning of ‘pluralism’ needs to take this fact into consideration. In terms of the media 
environment, for instance, the FCC report agrees that there is a limit on people’s choices. 
The report mentions that, in general, people regularly watch around seven channels.36 

This tendency was confirmed after the earthquake in Japan. The usage of media is 
influenced by people’s usual use of media. A survey conducted on the first weekend after 
the incident reveals that usual use decides which media people accessed and, concerning the 
Internet, people use the medium despite the fact that they regard it as less credible than the 
traditional media.37 When thinking about a “market” where plurality is to be maintained, it 
is controllability and not availability to which attention must be given.38 

In addition, the recent FCC observation could also apply to Japan because these 
providers might be players in “the market.” In reconsidering media concentration rules, the 
FCC observes that 67 percent of the media on the Internet are associated with “legacy 
media,” and judges that it might be premature to consider new media players as a separate 
existence.39 

Irrespective of the breadth of choices on the supply side, what users access to is more 
limited. This is rendered clear by the earthquake. 
 
1.2 Where is the “Market”? 
 
As discussed in the above, maintaining the “numbers” of players leads to defining the 
“market” and setting the target in that area. In the aftermath of the earthquake, the 
correctness of this “market” definition was challenged. When it comes to considering media 
pluralism from this perspective, it is important to define “the market” in which plurality is 
maintained. For instance, the FCC maintains the concept of a “Designated Market Area,” 
based on data provided by the research company Nielsen, when reviewing controversial 
media concentration policy.40 

In the Kanto region (which includes the Tokyo metropolitan area) market in Japan, 
people watched TV programs about the earthquake for a longer time than they usually 
watch TV.41 This naturally led to a high viewing rate, and to define this TV program market 
as “the market” and using it for analysis is quite natural and not at all illegitimate. However, 
this data only represents people who had been able to access information through television, 
mainly those at home with no electric power shortage. 

In the devastated areas, the situation was totally different. Based on a survey of 
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people in Iwate Prefecture, medium-based usage shares differed at the times of ‘just after 
the incident,’ ‘one week after the incident’ and ‘one month after the incident.’42 Iwate 
Prefecture was one of the areas most severely devastated by the earthquake and tsunami. In 
this area, the tendency for the radio and information on the Internet to be helpful was 
revealed for people in the earlier stages (radio 47%, mobile/PC Internet 9%) when 
emergency information such as a tsunami alarm was needed. Contrary to the viewing 
situation in the Kanto region, the radio was heavily used by people because these devices 
are portable and require little electric power.43  

Other than traditional broadcasting, One-seg (broadcasting for mobile devices; one of 
the features of Japan’s digital terrestrial broadcasting), simulcasting through Yahoo! Japan 
or other providers, or other information on the Internet were also useful for people since 
these can be received through mobile phones.44 

Normatively speaking, partial regulation is based on the premise that “the market” 
can be defined according to the limits of scarcity of the radio spectrum. Therefore, as the 
de-regulatory reform proceeds, its fundamental rationale might be fading.45 However, as 
already observed, “the market” has to be identified more flexibly, based on the real situation.  
When you regulate in good times and this regulation causes the elimination of those forms 
of supply that are vital in cases of emergency, then regulation will fail at these intense 
times. 

In summary, from supply side perspectives, plurality has been steadily increasing 
with the penetration of the Internet and de-regulation in the media market while the 
rationale for intervention is decreasing. The earthquake, however, revealed that, to a large 
extent, the traditional media hierarchy has been sustained because of human beings’ 
habitual limitation of choices and amplified choices are to be preserved to satisfy various 
needs. 

The lessons here is that one should not believe that the penetration of the Internet 
changes the game of pluralism/media regulation totally and the earthquake is just a really 
important event proving this point. 
 
2. Citizen or User Side: Rights to Information and Freedom of Speech 
 
Next, citizen or user side perspectives will be analyzed. With the advent of the Internet, the 
information flow bottleneck is fading and the ‘new marketplace of ideas’ is advocated as an 
ideal space for freedom of speech.46 
 
2.1 Let Truth and Falsehood Grapple? 
 

‘Let [Truth] and falsehood grapple; who ever knew Truth put to the 
worse, in a free and open encounter?’- John Milton, Areopagitica47 
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In the purely founded marketplaces of ideas, there will be no distinction between supply 
side and citizen or user side and the truth will prevail. But again, the Earthquake showed 
another example of the limitation of this. 

Just after the earthquake, many unfounded rumors appeared on the Internet, 
especially on twitter or on blogsites. A few examples of these are; “This earthquake is an 
attack by another country,” “There have been many people kidnapped in the devastated 
areas,” “Contaminated rain will fall,” and so on.48 In order to cope with this situation, the 
police authorities asked the administrators of ISPs to delete unfounded rumors from March 
15th to April 20th.49 As a response by the whole government, a working team on safety and 
security in the devastated areas was set up, and integrated measures for public order and 
morality were submitted under the authority of the Cabinet Office, National Police Agency, 
Ministry of Internal Affairs and Communications (MIC) and Ministry of Economy, Trade 
and Industry. Under this framework, the authorities requested ISPs and operators to follow 
established self-regulatory guidelines already in place for illegal contents,50 that is, to take 
voluntary action against contents that appear to be offensive to public order and morals.51 

In these emergency situations, “one, absolute voice” might be convenient for 
restraining panic and confusion, but arbitrary decision-making by the authorities has to be 
avoided in terms of freedom of speech because there are no specific boundaries between 
true rumors and false rumors. In fact, regarding the earthquake, the police authorities 
gradually indicated the specific information for which they requested deletion, but no 
specific criteria were given to distinguish between true information and unfounded rumors 
at the time of the request. Given this situation, NHK and some major newspapers launched 
interactive reports via twitter. For instance, NHK dealt with each of the unfounded rumors, 
posting various kinds of information related to the rumors, including citations from official 
specialist publications to help people form their own judgments. This appears to be a new 
service provided through a new tool, but is in fact only performing the traditional function 
of the media, by which a marketplace of ideas will be realized. In addition, NHK’s missing 
persons service in cooperation with Google’s Person Finder instead of a traditional 
information program, or the distribution of informational programs on the Internet were 
strong pieces of evidence of this revealed by the earthquake. These are beyond the scope of 
the traditional legal framework, but have to be taken into consideration when designing 
regulations on a function basis. 

In this extreme, urgent and confused situation, maintaining “more speech” was 
extremely significant for the people.52 As Brandeis says,53  

 
‘If there be time to expose through discussion the falsehood and fallacies, 
to avert the evil by the process of education, the remedy to be applied is 
more speech, not enforced silence.’ 

 
When it comes to enforcement, however, reactions in each jurisdiction tend to differ. 
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In the US, as there is a historic tendency toward suspicion of government,54 the middle 
ground between censorship and unrestricted freedom of speech is discussed while political 
speech is securely protected as a premise.55 On the other hand, freedom of speech is 
recognized among the positive fundamental rights in Europe56 and the government takes 
measures to sustain this value through various legal policies.57 In Japan, the lower court 
confirmed the principle of “more speech” in a private damages case.58 The Niftyserve case 
admitted the exemption of the administrator’s responsibility in operating a web forum 
because participants on that forum are given free opportunities to counter each other’s 
arguments. 

These cases have been regarded as thematic on the Internet, but as web-based 
contents services have gradually penetrated, it has become one more regulatory issue in the 
media sector. This “more speech” principle has to be recognized through the lens of media 
regulation on pluralism even if it is realized on the Internet.59 As for the people’s reaction 
in Japan, the result is mixed. In a newspaper survey,60 35% of the respondents agreed with 
the idea that ISPs should check the contents of their sites and 28% responded that the 
recipient should judge the truth by him or herself. On the other hand, 20% support the 
imposition of legal obligations on the sender. 
 
2.2 Credibility and Fairness 
 
Credibility is regarded as one of the essential factors sought by mass media.61 Even if 
plenty of information is received, without credibility, these do not contribute to the 
development of democracy. In particular, credibility of the press is the fundamental value 
that partial regulation seeks62 and this would be confirmed by actual perception.  

An independent research institute’s survey just after the earthquake shows that 80% 
of the people regarded NHK television as an important source of information on the 
earthquake, followed by commercial broadcasters (56.9%), with information on portal sites 
(43.2%) coming third, and newspapers (36.3%) fourth. In addition, 28% of the people 
responded that the credibility of information supplied by NHK had increased, followed by 
portal sites (increased by 17.5%).63  

The surveys show that NHK responded well to the people’s expectations on the 
coverage of the earthquake and NHK reportage itself, their stance on the incident and 
preparedness for the disaster has received widespread praise.64  

Conventional communications theories tell us that credibility is created from 
trustworthiness and expertise through examining factors such as bias, trust, fairness, and 
accuracy.65 While professional journalism as practiced by traditional media should be 
praised, the result is not simply explained by their passion and sense of mission. 

In the case of NHK, one of its expected roles within dualism is to maintain 
impartiality by refraining from bias which might be caused by advertisement sponsors, and 
to make long-term investments for investigative or emergency reporting. Both are to be 
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realized by the receiving fee, collected directly by NHK itself.66  
In particular, the earthquake resulted in the nuclear accident, which is closely related 

to government policy and the electric power companies. The neutrality of reporting by 
commercial media has been strongly doubted because the power companies are huge 
advertisement sponsors.67 Accordingly, this incident accidently confirms the functions of 
the PSB, distance from commercial company sponsors, and sheds some light on the 
relationship with the regulatory authorities, as these have partial control over the PSB. In 
the end, however, the result of the survey on credibility shows that NHK has played the role 
expected by the system. 

Apart from the praise for NHK, there emerges the presence of the Internet from the 
perspective of credibility. But have the functions of traditional media system become 
obsolete due to the advent of the Internet? Responses by people whose main source of 
information is the Internet appear to be negative regarding this question. They strongly 
support the functions of “agenda-setting” (‘Yes’ (18.2%), and ‘A reserved yes’ (60.4%)) and 
the “perception of public opinion” (‘Yes’ (15.6%) and ‘A reserved yes’ (56.2%)) on services 
on the Internet.68 These have usually been understood as functions of the traditional media. 
The important matter is the function, which is derived from partial regulation and dualism 
in the past.  
 
2.3 Universal Design: Another Aspect of Fundamental Rights 
 
The concept of the marketplace of ideas is closely connected to fundamental rights and 
applies to all people.69 The earthquake has revealed the importance of rights-based thinking 
for freedom of speech. 

In Miyagi Prefecture, the worst hit region, the local government and NGOs conducted 
a survey on the situation of the hard of hearing.70 Concerning the problems that were 
troubling them, about half of the respondents said it was difficult to hear information on 
daily life and, secondly, they felt “guilty” about having other people help them in the middle 
of the disaster situation. Concerning what they expected from others, about 30% of them 
said peer support, literal interpretation of the disaster, information on daily life and 
television programs broadcast with subtitles. 

For the information market, there have to be opportunities to take part in a democratic 
society, and the fact that this was not guaranteed in the situation of the earthquake may have 
been a cause of the feelings of self-accusation on the part of the hard of hearing. In addition, 
the function of the media is often considered to be to unite people and to increase social 
capital.71 This should have been applied to all people. 

Indeed, freedom of speech is generally regarded as a liberty vis-à-vis the state, and 
therefore a marketplace of ideas will be sought, but to realize that ideal, an essential subject 
for discussion is how to decide the scope of the premise of “the market.” For a healthy 
society, and a healthy “market” to work, certain basic requirements need to be guaranteed 
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for all people.72 In Europe, the Council of Europe endorses the positive obligation of states 
to protect individual rights to information and the PSB has public service obligations that 
extend to the disabled people.73 

In summary, from the viewpoint of the citizen or user side, the Internet reveals the 
potential of realizing the marketplace of ideas in reality, but the earthquake has shown that 
adjustments by public intervention are needed to acquire its ideal and intended results. For 
tackling the limits of deregulation, there are certain needs that can only be met through 
sophisticated regulation including the establishment of the PSB. 
 
IV. What Protects Media Pluralism? From the Constitutional Law Approach to the 

Competition Law Approach 
 
Generally speaking, the rights to liberty such as freedom of speech are protected against 
governmental intervention from constitutional law perspectives. In countries like Germany, 
more positive regulations are imposed on governments to protect the rights from third 
parties.74  

With the penetration of the Internet and de-regulation in the media market, the 
rationale for intervention based on scarcity of the radio spectrum is decreasing. In 
accordance with this, the power of intervention based on constitutional law fades and the 
role of competition law necessarily becomes important as a gatekeeper for the rights to 
liberty. This is caused by the structure of information society, which is not directly ruled by 
the government, but is regulated by the firms as “administrator” through the various 
architectures.75  

As Komamura describes, 76  the Internet has appeared as an extreme form of 
democratization of speech, but the earthquake reveals its limitation in the “marketplace of 
ideas” in an extreme situation. 
Therefore, how competition law should be reevaluated in the context of constitutional law 
perspective will be important. This might lead to a positive obligation on dominant players 
in the information market as well as the government to maintain pluralism. This means that 
accommodation is needed between the normative marketplace of ideas and the real market 
mechanism.  

Accordingly, in this section, fundamental issues of media pluralism sustained by a 
competition law perspective will be referred to first as the premise of the main discussion 
with the accompanying latest issue, net neutrality. Following that, two examples for the 
actual realization of media pluralism will be discussed. 
 
1. Media Pluralism and Goals of Competition Law  
 
Historically speaking, the relationship between media pluralism and competition law has 
long been discussed.77 Some insist that competition law has the potential to protect this 
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value through an “extended” or strategic use of the law.78 In that context, competition law 
is applied to maintain pluralism by paying much attention to the features of the media 
industry. Others emphasize that ad-hoc regulatory interventions would have an adverse 
effect on the market and that there is therefore no need to make special rules.79 

Therefore, when it comes to utilizing this perspective, to focus on freedom of choice 
and economic freedom instead of consumer welfare would bring about consistency and 
coherence, as already discussed in the previous section. In Japan, the interpretation of the 
Antimonopoly Act traditionally refers to the consumer welfare approach and this might be 
difficult to overcome. The guidelines say, ‘…where the supply of tied products is deemed to 
be increased, resulting in supplying the products to users at a lower price, and improving 
users’ welfare according to promoting competition in the market, the JFTC will consider 
such circumstances in order to assess whether or not competition is substantially 
restrained.’80 

Recently, however, the opinion has emerged that the process of competition should be 
reevaluated. 81  Furthermore, the idea is also advocated that ‘impediment to unfair 
competition’ (Article 19: No entrepreneur shall employ unfair trade practices) is 
fundamentally connected to economic freedom and interprets the “interests of general 
consumers” (Article 1: Purpose of the Antimonopoly Act) as the right to choose/right to be 
informed.82 This is analogous to the normative debate on EU competition law in Europe, 
especially in Germany, where many discussions are taking place on the principles of 
consumer welfare and economic freedom as normative objectives of competition law.83 

In addition to these normative analyses, the PSB is another factor in the consideration 
of media pluralism from the competition law perspective in reality. In the UK, how the 
presence of the PSB should be included in the media market has become one of the topics 
for measuring media plurality.84 In Japan, one of the leading competition law professors 
similarly indicates that NHK will be included in the same “market” with other commercial 
broadcasters when considering competition issues in the media sector.85 Market definition 
itself has also recently become a contentious topic in competition law.86 Through the debate 
on the limits and potentials of defining the market, its function has once again been 
reviewed and evaluated. This will necessarily influence the debate on media regulation, 
since the influential US horizontal merger guidelines partly introduce a skeptical attitude 
toward the conventional market definition.87  

Generally speaking, consumer welfare-based analysis from the perspective of 
competition policy tends to focus on the consequences and not on the process of rivalry, and 
the scope of competition law omits information market competitors since these firms are not 
necessarily product-market competitors.88 In addition, even if freedom of choice and 
economic freedom are preferred in the interpretation of competition policy, maintaining the 
number of companies in the market does not fulfill the functions of media pluralism.89 
Regulatory measures are therefore needed to resolve these issues.90  
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2. Net Neutrality: An Emerging Issue 
 
Although there are limitations of application of competition law for media pluralism, 
intervention in the rapid changing media environment necessarily increases reliance on its 
general power. Dealing with the issue of net neutrality is one proof of this. 

As Erzingher explained with reference to the US situation, 
 

‘For example, an ISP that, in addition to providing Internet, provides 
television services. This provider chooses to offer to its consumers a 
web-based service such as Hulu through its television service. Here, two 
legal standards would exist because of a mere difference in platform even 
though the content, arguably, remains unchanged.’91  
 

Net neutrality was originally defined as the notion that the Internet should be “an Internet 
that does not favour one application (say, the World Wide Web) over others (say, e-mail).”92 
This was considered to be related to the Internet only, but as contents services have 
gradually penetrated the Internet, it has become an important regulatory issue. However, 
even when the definition of “broadcasting” is properly adjusted by regulatory measures, its 
delivery might be distorted by asymmetrical regulations, and media pluralism will not be 
achieved as designed. To tackle this problem, various enforcement measures from the 
perspectives of competition law have been taken against “conduit” in each jurisdiction. In 
the US, the FCC has attempted to establish an open Internet order despite the complicated 
jurisdiction problems. This is basically discussed in telecommunications regulation93 and 
an analogy of “non-discrimination” could be applied. From the viewpoint of antitrust, 
similar enforcement approaches are being introduced, and in the NBCU/Comcast case 
remedies are structured to include the provision of non-discriminatory offers of contents to 
online distributers.94 In the EU, this problem is dealt with by the competition law-based 
market power control mechanism.95  

Media regulations including dealing with net neutrality are closely connected to how 
the place of the Internet is considered from the viewpoint of competition policy and 
freedom of speech at the same time. As an “ideal level playing field” will be realized by 
different measures from jurisdiction to jurisdiction, the place or “the market” has to be 
grasped functionally from the viewpoint of ordinary people. If the industry is perceived in a 
vertical or horizontal way, the market where the function has been brought about has to be 
observed in that way. This requires high flexibility and appears to fit very well with a 
competition law-based approach rather than regulatory measures. 

Next, two examples will be tabled for a future discussion based on the above analysis. 
One is the case of the UK. The UK has introduced a system which combines the viewpoints 
of consumers and citizens, leading to a mixture of competition law and constitutional law 
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perspectives. The second case concerns one of the primary theories advocated by a leading 
Japanese constitutional law scholar. This theory reevaluates the significance of the PSB in 
the context of partial regulation. 
 
3. Perspectives of Consumer and Citizen: The UK 
 
One of the strong reasons for maintaining freedom of speech is to guarantee citizen 
participation in a democracy.96 As is discussed in Europe, media regulation is designed 
such that ‘[a] regulatory structure that attempts to balance a range of interests, commercial 
wants and technological change with viewers’ desires must not only accommodate 
consumer interest to achieve a particular content reach but also ensure citizens have 
rights’97 (italics by author) In the UK, communications policy is structured under the 
separated concepts of consumer and citizen.98 This enables the policy to reach not only the 
competition side of media regulation, but also the rights-based sphere, such as guaranteeing 
freedom of speech as a government duty. The latter is basically close to Habermas’ public 
sphere theory,99 which ensures that specific rules on media ownership and control reflect a 
perception of the public as citizens.100 
 
4. Further Role of Public Service Broadcasting: Japan 
 
Another way to maintain the balance between constitutional needs and market mechanism 
is to facilitate the role of the PSB. Nishido insists that the reasoning for partial regulation 
will be crystallized into the function of the PSB in a convergent era where scarcity of the 
radio spectrum is diminished and the tendency of “Balkanization” or group polarization in a 
diversified society is observed.101  

In response to the earthquake, NHK has played the role of a future-style PSB, 
advancing beyond the traditional services. When considering future media regulation, the 
functions of the PSB have to be reviewed and designed.  

As discussed above, NHK’s Internet-related services at the earthquake are beyond the 
scope of the traditional legal framework, but have to be taken into consideration when 
designing regulations on a function basis. 

From another angle, there appear once again to be expectations on the functions of 
the PSB. A recent Japanese government survey notes the change that has occurred in 
people’s focus points in daily life after the earthquake.102 This shows that their focus is now 
on social cohesion, such as valuing the connections with family or regional society next to 
lifeline-related issues. 

These are the traditional functions of the PSB expected by the people, based on 
trustworthiness and fairness.103 Maintaining the PSB is possibly one of the measures that 
can correct the "market failure" of the pure marketplace of ideas and bring about its ideal, 
intended functions in society. 
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Although there is little discussion from this perspective, the situation in the UK will 
be a useful reference for Japan. In the UK, to inform, to educate and to entertain are the 
traditional purposes of the PSB, supported by three core values: citizenship, universality 
and quality.104 For the convergent environment, the BBC is already under a regulatory 
system which is free from technical discriminations and its obligation of universality is 
imposed not only as the ‘must carry’ of other media but also as the ‘must offer’ of major 
media to exert the function of the PSB. Therefore, the BBC has recently championed the 
importance of the open Internet for exercising their function in a convergent era.105 The 
regulatory authority, Ofcom, also holds the same interest in this situation.106 This means 
that the functions of the PSB are to be embedded in the context of market mechanism. Even 
if the legal framework is dissimilar, these issues will be topics of media regulation soon in 
Japan.107 

In summary, this section deals with the emerging presence of the competition law 
approach and its relationship with media pluralism. Its potentials and limitations as media 
regulation are revealed and two examples to address these are examined for future design.   
 
V. Conclusion 
 
This article sheds light on media regulation in Japan, which seeks media pluralism, from the 
perspectives of supply side and citizen or user side with the important experience of the 
Great East Japan Earthquake. In this process, the penetration of marketplace of ideas has 
been observed through the de-regulatory orientation, which works to diminish the rationale 
of public intervention. Although this might be a route to an ideal situation for freedom of 
speech with no intervention, the earthquake also reveals the limitations of the competition 
law approach. To maintain media pluralism properly, measures to correct the real market 
mechanism for an ideal, normative marketplace of ideas are needed, and some examples 
and theory have been analyzed.108 In reality, the earthquake has revealed that the PSB 
remains valuable and a competition law approach to media regulation is not always 
preferable and more sophisticated regulation is needed in the era of convergence.  

How to design the future regulation is another thing to discuss. This needs 
forward-looking perspectives and requires consideration of both the resultant effects and the 
decision-process itself for its legitimacy. 

The earthquake disaster may have been an extreme case, but it has brought us 
numerous insights along with its terrible sacrifice. Ensuring that we learn the lessons of our 
experience in Japan is considered to be the important mission of Japanese academia. 
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