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&723) EHAL - REAIHEIHSLEITE L TH— R MY 7 TR E 73R
WKl ERH, FA Y CTREBICHMN OB E LTHREL, Wk, FF 2R
NOFBBED T, BINHEEZ HIELTHIELZ23DTH S, FIRIE. BHEY
HHEFEFITBERZT TR ABGENEHHOE T H S L. F NV F— (Ordo :
T UHBTHFEEERT 2) AURT LIS EREHEFRT 2 REL T B
ZHASTWLEL, THEEEMIRIETREETRT 5, TOEZHI, (1
SRR ] (social market economy) & FRS 4L, ER DK E 2 PRI R
E Ly BT L =Y —DFE) T A~ OBUF It A2 IS T, BB % PERR
FTEUY Lo TnA Y,

CoiE, HETSGOEK & @ Ui az By e Uy IR EBT 2 Bk
B3 2 EECE O IESYEDMEIZHE D &, THHBEF L 2 Bzl
FORN BECH# 4 %), [N BIT 2 HH0ED b kw2 & 2R
FTHYVATA] (F3%gH) OBETHBALI N, BN FELE L BIFIINS
BRradid L L il 81895h 6 4k A HF DM ERE R o725)

C KR, FRS - HRBORE OB IZ S MHEE L NVICRO LN Z 8
%0 6, IHEBH O NI ORI (market failure) . & 5 W IZFEEHED

i

3) SRIRSCHE TN A o5 BOoR] [HESEMRR & BSBOR] UhEMERER) S, 2000
A, 195H, AV F—HHERII, fﬁﬁﬁﬂi%@l“ﬁl?‘4 —IZ2WTld, Gerber, David
J., Law and Competition in the Twentieth Century Europe — Protecting Prometheus, Oxford
University Press, 1998, at 236.

4) I!E RINERL LT, AAMAyI—, TV YA =37 [HERERTICBT 5

— LB L RPBORIC S 2T ] (RN A bl 199748, F 7. R
%ﬂi’%‘?éﬁ/{b‘/’i’F’lb‘“(ﬁﬁﬁ BT EROHE RS L2doL LT, WIEE [T
Wik & B EOR ] [AEN 1] 6527, 20054F,

5) Gerber, at 263, FA YDAV F—HHTE#EN—AL LTARBELOD ) K &M L7
JeBRAER L E LT, ﬂEHJJ:Z [TAJAZE]) ofas [EREEL [MEH0RE & EhE] F2
Bl 19954, 2 (& <KIZ8HIIT).

6) Weiler, JHLH, ‘The Community System : The Dual Character of Supernationalism’
(1981) (1) Yearbook of European Law, at 257.
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TR (social deficit) 7 ISHLT Z720, BEFEZEDLZVRDIZBVWTRD LN
B, WA A= XL KBIEH L2 E T VR SN TE 72,

—TJi. BREHEOR L EIRHBY (State Aid) 8) OILAF - BIRBRIE, BUREU 9 #%
FORBOVLOTH S, wEDFHI% L TH, UK Post OfficelZxt LBfihis
DBEIIEBIZOVTOMIZBD 2 — 210 FMHUAE O L FEFHET 7 N2
A3B0DBHIEIZDOWT, N A Y OBFERIEB R & 38 L 72 — AW ELHH3 D
D, BERE Y AT L (mixed economy) IZBWTIEX, ERIFHHIZBWT,
xR ETEOXEERTORFEOI L LMEDIITORTWSI2,

PAE, FHHE - RELOERAEA TH 505, BFFEMICR T, Stigliz!®
P T A LI AL 2 ¥ — b AL 7 5 — 128 5 TAREMEKR 7)) —
FARDEAL ey T4 THRBEIZE S INTB Y HMIS T BUfF v
XA TIRE D WK E 75 Twb,

7) EC/EUICBUITAREFEHRNW T 2053 %W 5 REFEFKOKT (democratic
deficit) & & HIT, EAEBIE SN T2,

8) ARIIBIFBEC/EUEOBEOIFTUCOWTIE, FHIE LT, ERwWE [EUSIR
Bk AR, 20034, 1o Twb, 72720, B4 BREGEOAET % State AidiZDw
Tk TOEETLHEIHDILENLEFMP LT L T2, ERMMIHET HECEH
FOSeERE (LLF. EREBILV—V) 12oWTolHE & LT, Quigley, Conor and Collins,
Anthony, EC State Aid Law and Policy, Hart Publishing, 2003.

9) AEICBWTEUL WA HT 286, FL LTZOFEMBSTHALIECEIHRT LD
L3 %,

10) C (2003) 1652fin.

11) C (2002) 4817.

12) Craig, Paul and De Burca, Grainne, EU Law — Text, Cases, and Materials — Oxford
University Press, 2003, at 1122. A% EICBWTH, BEFHEL2H ) XEHEUSPSIZOWT,
KT A MEORMES T AF b iz r — A (RIS &) S5% 5. USPS v.
Flamingo, 540 U.S. 736 (2004) . WM T — =0 51354 7225, Antitrust Modernization
Commission Act 200212320 %, X M7 XA MEORE L %17 > TWw % Antitrust
Modernization CommissionTld. EZRMB) & O K% SHEIZB WV TBUFMAIZD W TRE
DATHNTz,

13) Stigliz, Joseph E., Whither Socialism?, MIT Press, 1994, at 231.
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BT B EE R, HRMAMEOFEERS (undertaking) (239 2 HE &
EBIT, MBEEOEZRHB) 2 BT 2 BUEZ D, AL TOMEL o Tw
214)

IZBWTC, B EOR & MM EBRFIC X 20N L olikfie ok %2 R7-3
FEIRMEV— iz, MAENZ BT 2 BORVZE L HZITH T2V Twb, b H
MEREZEHETLEZZHOEICH->TH, THORBONUD AL ST, Fx
HHBOZERZ: & BORVVRICB W TEZEMB O R/ THRENIFFFICRE L),
RFEMAEZ HEICIBIT2EU L BBEEZ SO KL Y FO—DE ko> Tnb, [H
KBV — WZPER D FE B S OBl A 2B 2 HEC/EU® “its own legal sys-
tem”16) LK AZ B 72> THER L LTOREDO—~MEHEDTVELEFZ L),

F72. ECEMIE. 2955 ICBWTIHIERTA (property ownership) ¥ A7 ADH
D (BARIziE, A% BERXR) ZMBEEICRAQATEY . ZOEKRTIE
X RIZBWThH, EROWHICBIT HE&H %2, PLlIfoTnb I Lk
%o

EEC (European Economic Community) se#J& LT, #KiFEMmeEz HiEE LT
¥ L72EC/EUSLAIE, HIlIBE) - Sk e Lao b, ZRAETICH
FOo5VIEREDL L, EURAKHKEEREZI) AGKINELESHPEGE SN
Lk, BEEDHIC [FHEE CAEL>OH L1, ERHYE D < 2 HHEA

14) Chapter 1 : Rules on Competition& & 11 5EC5:#81-895%1%. Section 1 : Rules
Applying to Undertakings (81-865%) & Section 2 : Aids Granted by States (87-895%)
FFONTV D, 72720, hiBO X 912865 2 THIZI13874 1 O BRI E & LTk
L dH DT IS,

15) wH O EIBE ORI DO W TIX, State Aid Scoreboard -Autumn 2005 update-, COM
(2005) 624 finalZ i,

16) Case 6/64 Costa v ENEL [1964] ECR 585, para. 3.

17) 20044F10H29H (AR E o BHE 2 £ > TIHR) o Treaty establishing a Constitution for
Europe [2004] OJ C 310/01. EUL Vo - MEEOERIC X % [ENEZ ITI %]
RS L7200 LT, ERIWE [EUICBI A @R e WON &5 o] TR
B (E1429) [HLwva —a v 35— KEUDEEM] 20054E 8 Ho
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b, EHLT YO —R N - = ADFEmH S IR 2
LR Bk ) ODOH B 18,

FBEFE, TSGR L) MEs, PBEOHNEED S 1-3
FICHRE I Nz 2. 20014ELaeken B A I B W TR SN &0 %
%% 3 4 Convention F 21 A1 72Social Europe7 —F ¥ 7 7 )V — T HH7 - 72,
EUDAIE - BIIZED X ) ITHEHICEODLZFMEZI Y AA TR e v
Him 2T 72bDOTH 519, BarcelonaBlF AT B W THE S 72 BRINEIHE: 2%
E7 )V (European social model) DIRIAI% 2172 & S, BEFNTERE L4105
OO, BHEOR L RECRHoER B4 BRI LI L 2EMAT 5
72O, HATREEOFPMBELIrOM SN DTH S, BUTECSEHIX
[Nzt ] ICERLTEBY, 2o FoMEzZOMEEDS H - 72
B TNV —THNTIRIECER 272 L Shb,

EROEFNIAHENOMEZHITONATHL L), FA VERE2051
T BT A IBER - fRALEZK (social federal state/welfare state) O
B PEULRVIZBWTH RS, FEORTRIERGE L ZLT 5 "
ig” L LTHWOHNTWASEDFRINZD2 P, MG E < o WiEZ

P
=2
Y

18) BE S WDKK i LH L LT The Law of State Aid in the European Union (edited by
Biondi, Andrea et al) , Oxford University Press, 2004.

19) Final Report of Working Group XI on Social Europe, CONV 516/03 REV 1, Brussels,
February 4, 2003.

20) fHBLERAANL LT HEE— "~V Far, NV A - R=F— [l AL VEAM] A2
B, 19884F, 33H, F7okEiFiie OBRTIE, 135HZ S,

21) HEER (R TIEAHSIEBER - WAER) SN R OMEOHM U & (12
DWTHL72db D LT, HAT [ FA VEHEER G2 O < Sima0Bhim] 1060+
Bofer4y - HilignE g, 20034E 5 H17H.

22) Joerges, Christian and Rodl, Florian, “‘Social Market Economy” as Europe’s Social
Model?’, EUI Working Paper LAW, No0.2004/8, European University Institute, at 19. Piris,
Jean-Claude, The Constitution for Europe — A Legal Analysis, Cambridge University Press,
2006, at 188.
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ERVGZON TRV EdH D, EHRWICED LX) RVESITE2HELE
LI NTIE, BmORM AR L TWw520,

INFET, EULRNVOFEFEOFREZ, BFLEORILE LT, Ma—HE
ELTHZONTE L, ZoniEo b &, HEHEEIZOWTERE L OFED
BEFE LW 72mED 135 VS, EUMHOME G L SNAEEMIEHL, A
HEI O X 5 ICEU NS E DY) Y &% S % 5o kil % & A TR 5 2
LRI EAER DT,

BE 12 LC, [5HBOECEMEIX. ECXIC - FERICOEEY) Y i L T
ANCHFZET 2D TiE R, FEIB LT, - EC#: & ol om & Fid: b i
LRETHAH 0 L ORI AEFTN TN 5,

ECHESLO5ETIX. bW 51t (Modernisation) 12X 2T Y 74— A
A bOsGHALZR & WIREICEU MM E L~V TEBE DI E 5 T B [,
Tz AOEBHENC BT 2B ENZ L. EUEIMBEEOZ 5t 2 Btk & 1k
VP LT WHEICOWTERMANRO b TE 2220, Lo L. ERM
Biv—iz, mE® a7 OBk E ERISH T2 DOTH Y LI RIE
HPLHME§REDDTH %,

23) Sapir, Andre, Globalisation and the Reform of European Social Models, Background docu-
ment for the presentation at ECOFIN Informal Meeting in Manchester, 9 September,
2005, at 5 &M,

24) W OFEDOEDE LT, Joerges, Christian, ‘What is left of the European Economic
Constitution? A melancholic eulogy’ (2005) 30 (4) ELRev, at 461.

25) il CIEGE/Honeywell D& E% 0 0 B4 Rikimhirb iz, BFBORNIZEL » ¥ —
JLEMETE T - RABASER GBI O - RHEFNE 2 T 2848] 20044F 8 11,
60H 5,

26) PASRHE TARMB—EUEE] BN 7651375, 20044F, 220H,

27) AN WTIE, EHERS - INEE SR 2 072215 4 HICBH T 2 7 —ADHEL, i
WG E ) oD dHh b Zaera Cuadrado, Elisa, ‘Ttalian cross-border banking mergers : A
case for Article 21 of the Merger Regulation?’, Competition Policy Newsletter, No.3, 2005%:
=M,
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RO HME, ECHSE L BFALAMEGEC/EUS L o BRZ . ERMBIH
B THRET LI LIZH 5,

o k) nMEERE. MM EEECENICHOEC/EUEER O EILNE
BRCTX 5 & 10, MEOBEFEIBICE VTS, EIRMIIHYS 3 2 B8 H) 45

EHFLOMBRERRT A, RREL 25T EEILNLD),

i, TROX ) ICHED SN,

I # Tl ECIZBI) 2 ERMBIBOR Z BT 2 & L IS, HPIo R % Bt
5o ERMBIV—VE, AKINTINEEBf ORI BEOER L O ST
BORVEIIKRES EBELZ2BEEF > 06, EULIMBENZS WD
Riso METIX, Bl LTRSS BOR D IRAL & ) J7 a1k T & S 55
Fe LG O ORBEIGE 2 v, ZORFR L HEL

V#Cld. EC/EUB:OMRARN 2B - THRET 2LEIE LTS
HIRIZOW oINS & &I, SHOPEIIOVWTE LD 5,

I ECIZBIT 5 EFRAPBK O R

EZR#HENIL— L DOBLE

ECH&ANIFHIE UCHEIZEMB 2@ & Uy LFEWIHSEE T 2 HI~OHiD)
WOV THEHBRI Z DT 5,

874 1 I, [AREMICHEDEDN D 2E%2E, ERICE ) ITER
OWMPFIZ XL VG- SNEHBIC. —~EOHEEZ LI - CEOEMOLEE BT
AL THFZEDONIITEDLBENDDH L S DL, oM % b

28) Wi KFTCZHEMurisid. EUWCH - 723 %2 A T b, Muris, Timothy J., State
Intervention/State Action — A U.S. Perspective, Fordham Annual Conference on International
Antitrust Law & Policy, New York, October 24, 2003. X 0 Z:flICFH U7zd o & LT, #ifs.
The Tension Between Competition Policy and State Intervention : the EU and US
Compared (2004) (4) EStAL, at 1
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. OMEEROE S KT TRY . JEEWS & WL L v EBET
bo BRMICIZ 4 2D5EMZTRCMATIENERLLTEZLNTEY,
[ERMIEOBEzH L L] [~EOEEHIEBMNEGR LI L] [HFEE
DNFEDLBZNH L L] [MBEHOES L5252 L] TR
EEINB29,

=iy 875 23 - 3HITBWTUE, JLEI E W 5 & Ak SN LB
BlEINTBY ., 2k M4 OHEE IS SN SRR OB, K
DA L 7 B BEGFIEOEBLOMRMED 72D O, AT KEDIEF IR
WHBEA ORI, EARRAEEEHIE L T 2B~ oSl I hTw
b0 BB, ZEFEHIZOVTIE, BFEICBWTHIOBEEEDIEEZRL T
5o

Fron 865 2HICL > TH, HFMPNL - VOBHABBN SN Y ED D 5o
iU, BRI 2§ A — Y X (Service of General Economic Interest)30)
DEEEZTRAOSN TV BHIEER T /TR AR Z S 3 5 & & i 2 5 FEH I
LT, ZOREDEBEOERZWHT5BENEHHLEI121E. BHOFRED
LFEROFZEICK T H2BREICE TRELZIT TR ROV E VI &0 b L,
ECEHDBHDIENEND EHETLHDHDTH 5,

R — VI LT, ECREAIEE 212 ‘guardian of the Treaty'sD & L
THERES 5 &P ERE SN T 5, ECEARE, MBEOHIB) A ¥ — 4 % W

29) 4 5MICEODbAHIPE TE M- 72H d & LT, Plender, Richard, ‘Definition of Aid’,
The Law of State Aid in the European Union, Oxford University Press, 2004, at 3.

30) —MRFNREAT LI —C A, —BFlRE AT A —E X (service of general
interest). 2A3H— VY 25%% (public service obligations) D EFKDERIZOWVTIL,
White Paper on services of general interest ([ —fxMFIi 243 5 —C AT H0F] T
[ FlisEE]) COM (2004) 374, ANNEX1% 2, ECEMITHIE SN D DIE—fE
RHEFHRORTH Y, IRAEMZMSE LTHESN, R LRboLEhTnb L)
EA%N

31) —MFIEEE, 13H,
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FATICHEE, ECHFMICIS LChBIE - BIEZZRT U 2179 134, Hil
MBI O%E—RFERZEHE L. 226 - 227500804 & L CEBERNIEEHFT (Court
of Justice) I(CFRBABATHRAREZIRL TEL L, FEFICRELKBELRHD. e
B CECEHOHMICHA S LMY AL T b,

BUE £ TOEUIC BT 2 FIR MBI BOR D 2R X, LishonBFi2 (20004 3 H)
TRENT, 100ETEUZ IR TR A4 T3 v 7 THPFNLRFLT LI L%
Hi&d Lisbon Strategy T 5. i DIEHE & & IZER B DMK AE 2 1)
WL MBS - EENOHBI S B, BT, BB AMER. Wik
P SEUMBKIIY 2 AR o 72 b DN Y 7 b2 2 L2 HELET5 50
T, 2001427 B o3, MBEOERMBHEO LKEEZ P T LI28ELT 5
State Aid Scoreboard2SEA S, BN HZLY 7+ —AX Y POV — VLo
T\ 23,

LAH L, IMESEOERMGY % 7272808 885 2 L HEL S Tw S
RTIE RV TART VY ALK TEME N, EULMEEOREFREEOD &
— MR A & B E T 516560 BUEICHEV, Homw ALY — 2 0fftic
DWW, FIRDO865 2 HICHMAE S, ZOH g, et - JEARNEIZH D 2 %)
WS e EN B ~DiETR DI E > T 5433, 20044 5 HIZid, [—#m
AR PECRERTE L OO, BB TORBIVREN TS, FMAH
s I ER SN T BB RIS R Lo, I E & o3k niE %
AL, HORmSEMRFFTAZ L, REZZN=H) - 77 AR HET S
. SHMEABEET L LR E AR ER L2, EBIN T, &9
BPIZ E 723 KPR A DRI E 25, At —EARBOE &iED L

32) WHOBE L LT, 20054E 6 . Lisbon Strategy# & SIZhN# & 85X, State Aid
Action Plan3E R SN T 5%, State Aid Action Plan : Less and better targeted state aid : a
roadmap for state aid reform 2005-2009, COM (2005) 107 final.

33) Barcelona®fl %4y (20024E 3 H)o & ICHAMEZ UE T 2 KMNEFE A E 7V (European
social model) AYERE S N7z,
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AR, —RIFEEZ AT 50— A2 ET 5 FEZ ORI B0 %
BEtLTnw e bia, fhs - kil TR FIE 2 A5 53— EANDOMSRR
1) 7 BRI A 2 WGS9 5 & L7239,

1658 B L 7-Montifi i FBURH LY BB O A —F Tk, AV F—HHE
BAECHFLEOWRTH D L E2MHALDD. Lyt Tz =V THRDLLZVOD
BERMNETNVORETH L E LT, — Al E R E R EF L LTHEY
TLEGHEIND L LB, BT a3 a=r—2 g VET, INUEE -
B BN R & L 2SS T T ERHLNITENT VSB[
HFIEEE] 1. FSICEDO—DLF R 5,

FHUCHRZ AT % & Ross3® (&, 1653 ANAER Y 7 RUBE A O Afi il 4] iy~
& CWEN G RO #H 725 Lz A . Baguero Cruzs? ix, Fik
TOZ L, ke Hs T A M ERJH L. 53R L 2 flifio O L >
ELTHEZAIRELERL

S AGKTTEME NI, BKEOREM, ATKE L EiFEOEom FEOH
WHLE (24) FICHROND X )12, BFRG ORIV, ECOEEE Sh
TV AIEHEN RS BOR 2T TERIETE R VO TRV, L w ) BRIP4
LTwb, L2 HMBEAEZ VT E, ¥ —A - /N1 + — A Tpatch-
workIZHise 3 2 DTk (. EC/EUHO RN R L% EL ST

34) Communication from the Commission — Implementing the Community Lisbon
Programme : Social services of general interest in the European Union, COM (2006) 177
final % % 2,

35) Monti, Mario, Competition in a Social Market Economy, Conference on ‘Reform of
European Competition Law’, Freiburg, November 9/10, 2000.

36) Ross, Malcolm, ‘Article 16 E.C. and Services of General Interest : From Derogation to
Obligation” (2000) 25 (1) ELRev, at 22.

37) Baquero Cruz, Julio, Between Competition and Free Movement — The Economic

Constitutional Law of the European Community, Hart Publishing, 2002, at 155.
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TWBHEFRB%,

EZx##EN % & < B HIBID B

FIEEHFTICBWTHEE, EARHEICOWTOEU /N EMERR o Bk B4R
ZNWT 2 ERMBICONT, EamORELSEA7Z, EIRHB) 0@ R4
Hrg) e bhofc—HDr — 2BV TIE, HBAEEICEHLTUTD L
it CMELEOERIIE N,

PER. ERMIMIOWTIEZOHEFAZIA &), AL TOERWIFIZ L 24
irdiud, FTERHEIICEE L. SANEEE 2T 6, ECERERICE -
THEHHABADPRESND L) RN TH -7z (HRMB 7 7 u—F : state aid
approach & IHEN5) o LD L Ferring3? 1B WT, BN — U AZBGEHiET
HLANIZE ET o TR, ZAUZEZRGINIIEYLE T, WAL
W (it 7 72—  compensation approach& IFiEn5) & YIRS I, e

38) Barnard, Catherine, ‘EC “Social” Policy’, The Evolution of EU Law, Oxford University
Press, 1999, at 479. BFEMNM 2 &, BE LIS WEG A SHSBORAIREL C& /22 LI
DWW, Freedland, M. ‘Employment Policy’, European Community Labour Law : Principles
and Perspectives (edited by Davies, P. et al), Liber Amicorum Lord Wedderburn of
Charlton, 1996. #43BUR & Bi4r BOR OBEFH & #R 5 < C EIR M) O SUIR TH-b i 7= 22
DHIF & LT, Case C-189/91 Kirshammer Hack v Sidal [1993] ECR 1-6185 (Hi/Mis3Efii#
ZERMPNIFEM L v EHIR) . Case C-241/94 French Republic v Commission [1996]
ECR 14187 (Mt&BOENORRBEOBMEIZOWT, ECERANDMMEF % 8D 5 ¥
W) o

Hildebrandid. ECEKDOERHMW & W) LIRT, BWHBOREEZ 5 RE LRk T 5,
Hildebrand, at 11.

fli5. O & ORIBEMEDIK - 72 7% 51F. ECRAEBRIFHOMOFLEA LML, XD
BB AANHHLT 2 H % 5 L D% 2 b 5D, Albors-Llorens, Albertina, ‘Competition
Policy and the shaping of the Single Market’, The Law of the Single European Market —
Unpacking the Premises — (edited by Barnard, Cathertine and Scott. Joanne), Hart
Publishing, 2002, at 330% (& <1281, 8252\ Citik) &R,

39) Case C-53/00 Ferring [2001] ECR I-9067.
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AT 7z,

Stendal K TORENZAJREEWHFEED T A & ¥ A 5% 5 5 72 Altmark
Trans O 2BV T, BB EELEIEF O 2 MED 25 S, 4 E o &R
AR SNz AV, 75V A, AL VP, ZOHWLLRICHiIE ST
W COCTERMB EBET S, MUREREZ L RO M7 70 —F % 3K
Y505 Ty==0 A7 AF)RE, BYOTERINE - WEIEREA
DT 7AF Y A%Gr 5 12GEMODPFHEEE LR T/RENIZ, quid pro quoT 7H
—F % FF L7z quid pro quo7 7u—F ki, #iBhZE 2 o0 h 573 —IZX S
L. TERBEE HEICERSNARIF - A8FH L oI, HEHTHA
) Y HHLGE ] FERMPICEELET. [ZF0X) R VB hwve. &
BVIIAEY —EZARBIIEICERZ SN2 WG] I ZERMEICEY TS &
Z25H5bOT, fitE7 7u—F LERMY T Tu—F 2MAEGDEL ) BE
ZAHTH5B,

ZO—EDFRII OV T, ML, Altmark Trans FIJLTHAE L7z 8
%o ARERHPTIZ. BELWEAET, A - 2AHRBOMEICL LT o T
EERMINCIE % 53, ECERHROHEMHERILE RV EHIR Lz, 05N
ZHRLT [ZLOETUENERZHEO D HRTH L LEHES N TS,

T3, [AY—CAFZBLRHL, TAPHEICERSNTSL T 8] [Hilg
PR —CARZHICLELBA2BICnnwZ L] o2588H0. h
5%, Ferring TRENZAET 70 —F THHAEN L& TH o720 Lo L,
LHYeTIE [FANCFBINTEIED 2 HEET, #iEICHoToONRTA—F

40) Case C-280/00 Altmark Trans [2003] ECR I1-7747. FBEEOHBIFERE LT, /NGREKE
[ 3t — ¥ A i3 & ERMBBIH & OBIRBGR — 7V b~ — 2 itk — | [ 5 L BB 2005
4 . T5H,

41) ¥FELégerigm i (Case C-280/00 (Second Opinion), January 14, 2003) o

42) P EJacobsiEhL (Case C-126/01, April 30, 2002) o

43) Biondi, Andrea et al ‘Stop Press : The Altmark Judgment’, The Law of State Aid in the
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Keio Jean Monnet Workshop for EU Studies

Article on EU Law and Governance

EC competition law and the constitutionalisation of
EC/EU law : from the perspective of state aid rules

ICHIKAWA Yoshiharu

In principle, the European Union appears to cling to the achievement of
the single market and impose strict control on the restraints by Member
States mainly by advancing the strict competition policy. EC competition law
is based on ordo-liberalism, which connects market freedom and political
freedom, and it provides the rationale for strict control by the EC/EU for
forming the European ‘economic’ community.

However, in mixed economic systems, it is common for the States to play
some role in the market place. And state aid rules, a part of EC competition
law, are such a unique vehicle for the accommodation between competition
policy and state intervention like public interest justification in the field of
four freedoms. It plays a pivotal role, though sometimes appearing to be a
‘patchwork’ in social/welfare policies and so forth in the whole context of
the constitutionalisation of EC/EU law, but its importance has not been
addressed in that context.

This article examines the relationship between EC competition law and
EC/EU law from the perspective of state aid rules in three phases :

First, there is a review of the recent development of Commission's policies
and the European Court of Justice's judgments, which have finally sought
constitutional values through a ‘soft law’ approach and so-called Altmark
package while maintaining the traditional stance on rigid competition.

Second, there is an analysis of the UK’s competition authority, Office of
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Fair Trading’s proposal on more rigid interpretation of state aid rules, which
does not follow EC/EU development but is based on traditional ordo-liberal
principle represented in Article 3g and 4 EC, ‘a system ensuring that com-
petition in the internal market is not distorted’ and ‘an open market econo-
my with free competition’.

Finally, there is an examination of the process of the formation of the
Constitutional treaty because it is considered to be important to go back to
fundamental principles when considering this issue in the EC/EU wide per-
spective. For instance, the newly-added concept of ‘social market economy’,
though vague, is regarded as an accommodation tool by some scholars
though there is much room for debate.

In a concluding comment, this article combines the EC/EU constitutional
debate and the recent economic emphasis on non-welfaristic features includ-
ing procedural fairness, rights and so forth insisted mainly by the leading
economist Amartya Sen.

These discussions will enrich the perspective when observing the develop-

ment of both EC competition law and EC/EU law.
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