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Abstract

1930F R0 TERFLMF. . TEFHaME, . FESRKEIRORSHEOEZEEEZIML
o MEIOBERDEZATE, NJA TIED OMBEFZEOEELZORERNIZTBRLERE
BRICHL<#HHEATWE, ZTORDY ISEOBGANERBZ VL EHLFNERIBRIHERE
n, BHACSKhTV 27z, TILEDOHREZOVDWIHEE VS HEHORFFBRBEEZVL
FEEBRICELE DN, ThRIIAKOBRARIISTZ2EHERE URTIBEAEROELRE. BH#
BOWULRTERTY EEREDETERES N, BEBSEMEERZE., BHEREERERD
ETEEICERNEERESZADIEOORFADELERFENLETODIIONEEZS NN
5THs,

ESHEORZFERITIE OEFERICNTIHLLENARENMHUE L TERTES, BE
CENERENERFRZNEBERONBTIRAEBEEELTEZVEDOTHY . BICZTOAM
CtBZHELETD, RICORENERFOABICHZBICH ZRKFZOMBICKIERRL I
EELL, CNABROUHLEFNEREROURRTH 271z, CCTRABICED DEEEZERF (
EDAT L) ORREY (RALOFRM=2BEHEFED LOMEN ) THD, BEICINERE
EOME (EZAT L) FBAEL. ThEAOEBRZ ATLARABIZEODZERHFLTTELR
WAhS, REEZMRFOERZERADBASHORENI VETHY . ChZeRE TERR, OBELE
FBICBTA2BRORBNBNIIRO Iz, HRICEEEChZ T/ERA) EFES, LALZORR
(the people ) LR HHOXMTEABELFEORELERICMEST, ZOABICBEASHOR
BEEFEENZEROBIATH—IN 213V RMIEITVTVLKZEILRD,
COBOIURTVAALIZRTHMHEEZOR, WFEROUARTIL=0I1ZTRYTUWETHI
LUOEELTLB LIRS,

In the previous academic year, | analyzed legal academic journals, such as Kokka gakkai zasshi
(The Journal of the Association of Political and Social Science) and Hégaku kydkai zasshi (Journal
of the Jurisprudence Association) from the 1930s, as well as works by Tomoo Otaka. In the
Japanese academic world of jurisprudence, theories of law positivism, including the pure theory of
law a la Hans Kelsen, were sharply criticized almost as soon as they were received. Increasingly
though, political and sociological theories of law have been inquired about and accepted. Even
though the supposed failure of the pure theory of law came mostly from its misunderstanding or
misreading, this corresponded with the supposed collapse of liberalism and its notion of a liberal
justice state. This is because the pure theory of law is the most modern and refined project to give
a theoretical foundation to universal liberalism and the liberal justice state.

Otaka's works can be understood as sociological and phenomenological critiques of Kelsen's legal
theory. According to Otaka, a positive legal order can be neither accounted for nor reproduced
inside itself, and it always needs an external fundament. He searched for something outside the
positive legal order with the help of phenomenology. This was his starting point for his sociological
theory of the state. In modern terms, it is concerned with the self-closure—the cognitive openness
and operative closeness— of the modern legal system. Because the legal order (legal system)
cannot be closed, in his view, the basic norm that gave the fundament to the modern positive legal
order is nothing but the normative power of facts (Nomos) that the daily life of the people—in his
context, it implied the emperor and subjects of the Great Japanese Empire—represents. At this
point, he came closer to Carl Schmitt, who looked for fundamental norms and legislative power
outside of the positive legal order.

This kind of criticism contra to liberalism was revived in the liberal-communitarian debates of the
1990s.
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The decline of liberal social sciences in the between—war period, with examples from Japan and German—speaking countries

1. HIREBRFROBE

1930 FROIERFSHME]. DEFHEME]. BEZRABHROESHHEOFEZFETLI, BREIOBADZEEZRTIE. /\>
AT ELOMPEEFEEOEEEDOHEERINZBLEFFRFICHLAHIEN TO -, ZORDYISEOBUAKMERAL LI
RFEMERIB LIRS, RIFANON T o=, 7L EY DFREZ DO HEHEE S FI DR (FERMBEO LIRS
HEDN, TNEFLERHDOREICHEFTHEHEREIRIUGEAEROEE. AHAVLIIITEEFVEERAOE TERSNT,
BEGLEHAEF L. BREIRSEAEROEEEICERNGERESZS5OORHMN Dot kREn-TOCI VN ER
BNF=MNOTHBD,

EEHHOFEZFI7LELOEZFERICHTHIHEFMNREFLZHRHNELTERTED, BERISINEREREKF ZENE
KON TIERALBLEELTELRVLDOTHY . BITTONIBICEEZRLELET D, RIFCOEEHEKFDNERICHDEIHE
REFOMBICFYERLIZEEL . MBI ROHSFHEREBEROEFERTH oz, CCTHEICLGIDEREEMF GEVAT
L) DR GRA EORKME=-FE RN LOREN) THS, ERICINIEREZDKREF CEVRTL)AEAEL. ThBHD
EREATLAMIZHL DO EETFOLTTERLD D REEMFOERESZASLALHDREABETHY . ChERKIITRR)
DHEEFEICEITE2EEDRERIGNITKRO =, BRICIFBEEINET/ER [EER, LALIDRR (the people) &IF HEFDXART
FREBFRFEDOXRELERITMAST EZDNBITBALH DREEEFEENERDSRTA—IL -2 aIYMIEINTINKI LIS
8%,

COEDIRF)XLIZHT HIHIZDE, 90 FRDYARF I =032 =8 T7VRETASEUEELTAILEITES,

2. MERRAEEOPME FER)

In the previous academic year, | analyzed legal academic journals, such as Kokka gakkai zasshi (The Journal of the Association of
Political and Social Science) and Hogaku kydkai zasshi (Journal of the Jurisprudence Association) from the 1930s, as well as works
by Tomoo Otaka. In the Japanese academic world of jurisprudence, theories of law positivism, including the pure theory of law a la
Hans Kelsen, were sharply criticized almost as soon as they were received. Increasingly though, political and sociological theories of
law have been inquired about and accepted. Even though the supposed failure of the pure theory of law came mostly from its
misunderstanding or misreading, this corresponded with the supposed collapse of liberalism and its notion of a liberal justice state.
This is because the pure theory of law is the most modern and refined project to give a theoretical foundation to universal liberalism
and the liberal justice state.

Otaka’ s works can be understood as sociological and phenomenological critiques of Kelsen’ s legal theory. According to Otaka, a
positive legal order can be neither accounted for nor reproduced inside itself, and it always needs an external fundament. He searched
for something outside the positive legal order with the help of phenomenology. This was his starting point for his sociological theory of
the state. In modern terms, it is concerned with the self-closure—the cognitive openness and operative closeness— of the modern
legal system. Because the legal order (legal system) cannot be closed, in his view, the basic norm that gave the fundament to the
modern positive legal order is nothing but the normative power of facts (Nomos) that the daily life of the people—in his context, it
implied the emperor and subjects of the Great Japanese Empire—represents. At this point, he came closer to Carl Schmitt, who
looked for fundamental norms and legislative power outside of the positive legal order.

This kind of criticism contra to liberalism was revived in the liberal-communitarian debates of the 1990s.
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