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Abstract
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PHREZTREV, AREREZFALCRRLE (REXA BN TEFEOFIRENBFER—F R
HEAOIOXY b, R BEREHAIFRS (2018F6A) ).
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This research aims to develop the theory on the restrictions on constitutional rights and the design
of these rights (Ausgestaltung).

The design of constitutional rights is the theory in Germany which is claimed when the
constitutional rights and legislation have affinities with each other. In Japan, the Supreme Court
held in 2015, that Article 750 of the Civil Code, which requiring spouses to have the same
surname, does not violate Article 13, 14(1), 24 and so forth of the Constitution. This judgment saw
the rights to name and marriage are not ones which counter the restrictions through legislation, but
which depend on legal institutions and guaranteed only within the marital system. As we can see in
this case, the discussion of the design of constitutional rights plays a great role in Japan too. This
case, however, should be criticized for easily subordinating the right to the institution.

Of course, it is a difficult question, whether particular constitutional rights should be interpreted in
the theory of rights or the theory of institutions.

Therefore, in the Academic Year of 2018, the first year of this two-year research, | prepared to
grapple with this tough question.

First, | made analyses on the discussions in Germany, and shared some of them at the lecture at
the Sendai Bar Association.

Also, at the Society of Kansai Kenpo Hanrei Kenkyukai, | made a report as a reply to the report by
Sayuri Taira on property rights, which require the discussion of the design of constitutional rights.
In addition to the issue above, | made some analyses on some specific rights. | contributed an
article over the case of the Osaka District Court, in which tattoo artists without a medical license
were found guilty (Horitu Jihou No.2360 pp.141-146).

This work was greatly appreciated by the plaintiff group of the case, which lead to the academic
meeting with them to prepare for an appeal to the Supreme Court. Also, | shared these
achievements through the lectures at universities abroad, such as one at Chonnam National
University in Korea.
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The Restrictions and Design of Constitutional Rights
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This research aims to develop the theory on the restrictions on constitutional rights and the design of these rights (Ausgestaltung).
The design of constitutional rights is the theory in Germany which is claimed when the constitutional rights and legislation have
affinities with each other. In Japan, the Supreme Court held in 2015, that Article 750 of the Civil Code, which requiring spouses to
have the same surname, does not violate Article 13, 14(1), 24 and so forth of the Constitution. This judgment saw the rights to name
and marriage are not ones which counter the restrictions through legislation, but which depend on legal institutions and guaranteed
only within the marital system. As we can see in this case, the discussion of the design of constitutional rights plays a great role in
Japan too. This case, however, should be criticized for easily subordinating the right to the institution.

Of course, it is a difficult question, whether particular constitutional rights should be interpreted in the theory of rights or the theory
of institutions.

Therefore, in the Academic Year of 2018, the first year of this two—year research, | prepared to grapple with this tough question.

First, I made analyses on the discussions in Germany, and shared some of them at the lecture at the Sendai Bar Association.

Also, at the Society of Kansai Kenpo Hanrei Kenkyukai, I made a report as a reply to the report by Sayuri Taira on property rights,
which require the discussion of the design of constitutional rights.

In addition to the issue above, | made some analyses on some specific rights. I contributed an article over the case of the Osaka
District Court, in which tattoo artists without a medical license were found guilty (Horitu Jihou No.2360 pp.141-146).

This work was greatly appreciated by the plaintiff group of the case, which lead to the academic meeting with them to prepare for an
appeal to the Supreme Court. Also, | shared these achievements through the lectures at universities abroad, such as one at Chonnam
National University in Korea.
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